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PER CURI AM *

Leesa D. Bryant was convicted of nurder on United States
territory in violation of 18 U S.C. 88 1111 and 2. Bryant filed a
notion to vacate, set aside, or correct her sentence pursuant to 18
US C § 2255. This notion was denied by the district court.
Bryant appeal s asserting seven grounds of error. For the foll ow ng
reasons, the judgnent of the district court is affirned.

BACKGROUND
Leesa Dawn Bryant and Gary Vaughn were indicted for the first

degree nurder of Bryant's husband in violation of 18 U . S.C. 88 1111

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



and 2. At trial, the governnent presented evidence that Bryant,
wth the aid of Vaughn, hired a man to kill her husband and hel ped
| ure her husband to the nurder site. Followng a jury trial in
1988, both Bryant and Vaughn were convicted and sentenced to life
i npri sonnent . Foll om ng her conviction, Bryant filed a direct
appeal of her conviction, which was subsequently affirmed by this
Court.

Subsequent to her direct appeal, Bryant filed a notion to
vacate, set aside, or correct sentence. In her § 2255
nmoti on, Bryant rai sed seven grounds which she clained entitled her
to relief: (1) the court violated Bryant's due process rights by
refusing to allow her to examne grand jury testinony of diff
Boutin, a crucial governnent witness; (2) the governnment wthheld

excul patory evidence in violation of Brady v. Maryl and, the Jencks

Act, and Fed. R Cim P. 26.2; (3) the governnent violated
Bryant's due process rights by refusing to provide her with grand
jury testinmony of Ray MAllister, another critical governnment
W tness; (4) Bryant's conviction rested on insufficient evidenceto
prove her gquilt beyond a reasonable doubt; (5) the governnent
failed to prove the elenents necessary to show that she was an
accessory before the fact; (6) the governnent presented fal se and
contradi ctory evidence through one of its witnesses; and (7) Bryant
was denied effective assistance of counsel. The district court
denied Bryant's 8 2255 notion and dism ssed the action. Br yant

appeal s the judgnent of the district court.



LEGAL PRECEPTS
G ounds for relief under 8 2255 are narrower than those for

relief on direct appeal. US v. Smth, 844 F.2d 203, 205 (5th

Cr. 1988). Section 2255 "is reserved for transgressions of
constitutional rights and for that narrow conpass of other injury
that could not have been raised on direct appeal and, would, if
condoned, result in a conplete mscarriage of justice." U.S. V.
Capua, 656 F.2d 1033, 1037 (5th GCr. 1981). A matter need not be
reconsidered in a 8 2255 notion if it has already been determ ned

on direct appeal. Buckelewv. United States, 575 F.2d 515, 517-18

(5th Gir. 1978).

DI SCUSSI ON
Al t hough Bryant lists only seven grounds of error, nost of
themraise multiple issues. W shall initially discuss Bryant's

fourth ground, insufficient evidence for a conviction, and then
address the issues in the order that she raises them

| ssue No. 4

Bryant contends that there was insufficient evidence to
convict her of nurder. The standard for determning the
sufficiency of the evidence in a post-conviction proceeding is
whet her any rational trier of fact could have found the essenti al

elenments of the crinme beyond a reasonable doubt. Jackson v.

Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 2789, 61 L.Ed.2d 560
(1979). A determ nation on sufficiency of the evidence nust be

made drawi ng all reasonable inferences and credibility choices in



favor of the verdict. dasser v. U.S., 315 U S. 60, 80, 62 S. Ct

457, 469, 86 L.Ed. 680 (1942).

A person commts first-degree nurder under 8 1111 if she

acconplishes the "unlawful killing of a human being with malice
af orethought."” 18 U. S.C § 1111. "Every nurder perpetrated by
[inter alial] . . . lying in wait, or any other kind of wllful,
deli berate, malicious, and preneditated killing" is nurder in the

first degree. 18 U.S.C. § 1111. A person who associates in a
crimnal venture, participates in the venture, and engages in
conduct designed to nmake the venture succeed is guilty of aiding

and abetting under 18 U S.C. § 2, US v. Mirray, 988 F.2d 518,

522 (5th Gr. 1993), and is guilty of the principal offense. uU.S.
v. Laury, 985 F.2d 1293, 1300 n.2 (5th Cr. 1993).
Juries are permtted to nake reasonabl e i nferences and to use

their comon sense in wei ghing evidence. U.S. v. Lechuga, 888 F. 2d

1472, 1476 (5th Gr. 1989). The jury is the final authority on the
credibility of witnesses. US. v. Lerma, 657 F.2d 786, 789 (5th

Cir. 1981), cert. denied, 455 U S. 921, 102 S.C. 1279, 71 L. Ed. 2d

463 (1982). The court should intervene and declare evidence
incredible as a matter of law only when it is "so unbelievable on
its face that it defies physical laws." 1d.

At trial, Ray MAIlister testified that he was the |one
trigger-man and that he shot Bryant's husband twice in the head at
short range with a shotgun. According to MAIIlister, Vaughn
recruited himon behalf of Bryant to kill Bryant's husband, for a

specific fee. MAllister testified that he believed that Bryant



brought her husband to a pre-arranged | ocati on by prom sing to have
sex with himthere. He testified that he and Vaughn were waiting
at the spot wth a shotgun. After Bryant got out of the car,
McAl i ster approached the vehicle where Bryant's husband was
sitting and shot himtwi ce in the head. McAl i ster then joined
Vaughn, who drove themto MAllister's apartnent.

Clifford Boutin testified that Bryant asked hi mto ask Vaughn
whet her he knew anyone who would kill her husband. According to
Boutin, Bryant told himthat she would |ure her husband to a park
by promsing to have sex with him there, and that he would be
killed in the park. The plan was del ayed several tinmes. Bryant
told himthat she would pay the killers $500 after her husband was
dead.

Vaughn deni ed that Bryant asked himto arrange the killing of
her husband. Bryant denied that she asked Gary Vaughn to nurder
her husband.

We find that there was anpl e evidence for a reasonable jury to
fi nd beyond a reasonabl e doubt all the el ements necessary to secure
a conviction for violation of 88 1111 and 2. Both the testinony of
Boutin and MAllister provide a reasonable basis for the jury to
conclude that Bryant hel ped to nurder her husband in violation of
18 U.S.C. 88 1111 and 2.

According to Bryant, there was insufficient evidence because
Boutin and MAllister provided "conflicting, hearsay testinony."
However, she does not identify any specific exanples of conflicting

testi nony or i nadm ssi bl e hearsay al t hough she was i n possessi on of



the trial transcript. We therefore find this contention to be

W thout nerit.

| ssue No. 1

Bryant contends that the district court erred in not
permtting the discovery of the grand jury testinony of Boutin.
Bryant argues that her attorney noved for the discovery of grand
jury testinony and that the notion was denied. She al so states
that the denial of that notion denied her the opportunity to
ef fectively cross-exam ne several w tnesses.

A crimnal defendant is entitled to grand jury transcripts as
a matter of right only at the close of direct exam nation of grand
jury witnesses at trial. Jencks Act, 18 U S. C § 3500(b). Qur
exam nation of the trial transcripts reveals that the governnent
turned over the grand jury testinony of all trial wtnesses before
the start of trial, despite the district court's earlier denial of
Bryant's di scovery notion. The governnment thus turned over all the
grand jury testinony before it was required to do so by law. W
therefore find this contention to be without nerit.

| ssue No. 2

Bryant contends that the district court violated her due
process rights by denying her access to a signed statenent that
Boutin states he gave to the FBI in 1982 and which he reportedly
adopted later in preparation for his Gand Jury testinony and
Bryant's trial. On direct appeal, this Court found that such a

statenent did not exist and that Boutin erred in testifying that



such a statenent did exist. We thus need not address this issue

again. See Buckelew, 575 F.2d at 517-18.

Bryant contends that the governnent failed to disclose that it
had made an agreenent with Boutin in exchange for his testinony.
There is nothing in the record to indicate that any deal was nade
with Boutin. There is also nothing in the record to indicate that
Bryant has recently obtai ned know edge of sone speci al arrangenent
between Boutin and the prosecution. W therefore find this
contention to be without nerit.

Bryant contends that she was denied access to grand jury
testinony of Ray McAllister. Qur exam nation of the record reveal s
that the Assistant United States Attorney ("AUSA") turned over the
grand jury testinony of all the trial witnesses. W therefore find
this contention to be without nerit.

Bryant also argues that she was denied access to Brady and
Jencks Act material concerning McAllister. Bryant, however, points
to no evidence indicating that she was deni ed a report or statenent
made by MAllister. | nstead, she supports her position with a
statenent made by the AUSA and taken out of context, indicating
that he did not think it appropriate to turn over all the docunents
in his possession because of their volune. The AUSA plainly stated
that he had turned over all the docunents to which the defendants
were entitled to see. We therefore find this contention to be
W thout nerit.

Br yant contends that the district court erred in

"suppress[ing]" Boutin's crimnal records at trial. Although this



argunent is raised as an issue in her brief, Bryant devotes a
single lineto it and presents no argunents. |ssues which are not

bri efed are consi dered abandoned. Price v. Digital Equip. Corp.

846 F.2d 1026, 1028 (5th Cr. 1988). W therefore do not address
this argunent.

Bryant contends that the governnent violated her rights by not
di sclosing the agreenent it made with McAllister in return for his
testinony. A defendant's due process rights are violated if sheis
deni ed an opportunity to bring before the jury in a crimnal case
evidence which affects the credibility of a wtness, such as
prom ses, agreenents, or understandings provided a governnent

W tness in exchange for her testinony. See Joyner v. King, 786

F.2d 1317, 1319 (5th CGr.), cert. denied, 479 U S. 1010, 107 S. C

653, 93 L.Ed.2d 708 (1986).

McAl lister, unlike Boutin, had nmade a plea bargain with the
governnment. MAlIlister was allowed to plead guilty to conspiracy
and the governnent nmade a recommendation for a 15-year sentence.
McAl lister's plea agreenent was entered into evidence and provi ded
to defense counsel prior to MAIlister's cross-exam nation. On
cross-exam nation, McAIlister testified that he entered into a pl ea
agreenent with the governnent and that in return for his truthfu
testinony the governnment agreed to reduce his sentence to
conspiracy to commt nurder and to reconmmend that he serve no nore
than 15 years. Thus, contrary to Bryant's assertion, the plea
agreenent was revealed. W therefore find this contention to be

W thout nerit.



| ssue No. 5

Bryant contends that she was not convicted of the offense for
whi ch she was indicted. She argues that in our opinion on her
direct appeal, this Court stated that she was convicted as an
acconplice and thus was not tried and convicted on the el enents set
forth in the indictment under 18 U . S.C. 8§ 1111. She al so argues
that she was convicted of conspiracy and that the statute of
limtations for conspiracy had expired.

W find no nerit in these argunents. The jury instructions
givento the jury corresponded to the elenents of 18 U.S.C. 8§ 1111
and 2. No jury instructions on any other crines were given to the
jury. The jury returned a verdict sheet stating that they had
found that Bryant had violated 18 U . S.C. 88 1111 and 2. Thus,
contrary to the Bryant's assertions, she was convicted of nurder
pursuant to 18 U . S.C. 88 1111 and 2.
| ssue No. 6

Bryant contends that the autopsy report submtted by the
governnent at trial was both false evidence during the trial and
evi dence which contradicted the testinony of MAllister. Bryant
inplicitly argues that the autopsy report offered at trial
descri bed soneone ot her than her husband. According to Bryant, the
report contai ned nunerous inconsistencies. She asserts that her
husband was two inches shorter and 20 pounds lighter than the
i ndividual in the report and her husband had "browni sh bl onde hair"
and no tattoo while the subject of the autopsy had black hair and

a tattoo. Bryant faulted the report for failing to note that



Bryant had a crown on one of his teeth; that he had a heart nurnur;
and that he had asthna. Further, Bryant attacked the report
because the death certificate indicated that Bryant's body was
found in the car while the report stated that her husband had
grass, dirt, and debris covering parts of his body. Bryant also
argued t hat because she was not allowed to view her husband' s body
follow ng the shooting, that there was no body, and that w thout a
body she could not be convi ct ed.

Bryant's first claimis conparable to an argunent that the
governnent offered perjured testinony. To prove a due process
violation fromthe use of perjured testinony, Bryant has the burden
of establishing that "(1) [the witness] gave false testinony; (2)
the falsity was material in that it wuld have affected the jury's
verdi ct; and (3) the prosecution used the testinony knowng it was

false." My v. Collins, 955 F. 2d 299, 315 (5th Gr.) cert. denied,

_us _ , 112 S . 1925, 118 L.Ed.2d 553 (1992).
Bryant does not assert that the governnent knowi ngly utilized
a fal se autopsy report. Her argunents are not supported by record

evi dence and do not raise the type of issues that are cognizable

under 8 2255. See U.S v. Drobny, 955 F.2d 990, 994-95 (5th Cr.
1992) .

As to Bryant's claimconcerning the testinony of MAlIlister,
as discussed above, the jury is the final authority on the
credibility of wtnesses. Lerma, 657 F.2d at 789. The evi dence
supplied by McAllister and Boutin was not unbelievable as a matter

of law. 1d. W reject Bryant's assertions as neritless.

10



| ssue No. 7

Finally, Bryant argues that she received ineffective
assi stance of counsel. Counsel's assistance is ineffective if the
def endant can show t hat her performance was deficient and that this

subst andard representation prejudiced the defense. Strickland v.

Washi ngton, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064 80 L.Ed.2d 674
(1984). To show deficient performance the defendant nust
denonstrate "that counsel nade errors so serious that counsel was
not functioning as the "counsel' guaranteed the defendant by the
Sixth Arendnent."” 1d.; 104 S.C. at 2064. This neans that Bryant
must show t hat her counsel's representation fell bel owan objective
standard of reasonabl eness as neasured by prevailing professional

standards. Yohey v. Collins, 985 F.2d 222, 228 (5th CGr. 1993).

A court that reviews an attorney's performance in hindsight
must accord the attorney a strong presunption that his

representati on was reasonable at the tinme. Strickland, 466 U. S. at

689; 104 S. . at 2065. "[T] he defendant nust overcone the
presunption that, under the circunstances, the challenged action
m ght be considered sound trial strategy." 1d.; 104 S.C. at 2065
(internal quotation and citation omtted). To denonstrate that
counsel ' s defici ent perfornmance prejudi ced t he defense, Bryant nust
show "that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable."
Strickland, 466 U . S. at 687; 104 S.Ct. at 2064. |f the defendant

fails to denonstrate either prejudice or deficient performance, the

11



court need not consider the other prong. [d. at 697; 104 S.Ct. at
2069.

Br yant provi des numer ous exanpl es of t he al | eged
i neffectiveness of her counsel based on |egal issues discussed
above. Bryant asserts that her counsel was ineffective, inter
alia, because: (1) she permtted the governnent to utilize an
autopsy report for an individual other than Bryant's husband; (2)
she failed to nove for a mstrial or have Boutin's and McAllister's
testinony stricken after the court denied her Jencks Act materi al
relating to the two witnesses; (3) she did not seek to dism ss the
i ndictnment after the governnment failed to provide the defense with
transcripts of Boutin's and McAllister's Grand Jury testinony; (4)
she did not nove for a mstrial when Bryant was convicted of
conspiracy rather than nurder; and (5) she did not nove to dism ss
the indictnent for failing to specify conspiracy to nurder as the
of f ense. These errors were discussed above and found to be
meritless.

Addi tionally, Bryant argues that her counsel was ineffective
because she did not subpoena a G ndy Eubanks to testify at trial
and because she did not nove for a mstrial after the governnent
refused to conply with the court's order to produce Eubanks.
| neffective assistance clains based on counsel's failure to call a
witness "are not favored in federal habeas review" Miurray V.
Magqgi o, 736 F.2d 279, 282 (5th CGr. 1984). Conplaints that defense
counsel failed to call a wtness are disfavored "because the

presentation of testinonial evidenceis amtter of trial strategy,

12



and because al |l egations of what a witness woul d have testified are

| argely speculative." U.S. v. Cockrell, 720 F.2d 1423, 1427 (5th

Cir. 1983) (internal quotation and citation omtted), cert. denied,

467 U.S. 1251, 104 S.Ct. 3534, 82 L.Ed.2d 839 (1984). An appell ant
must denonstrate that he was prejudiced by his defense counsel's
failure to call a witness before such a claimwll provide the

basis for habeas corpus relief. Al exander v. MCotter, 775 F.2d

595, 602 (5th Gr. 1985). Aside from the fact that Bryant's
argunents on this matter are contradi ctory, Bryant does not explain
who Eubanks is or why she was prejudiced by her absence. W thus
cannot find any error in Bryant's failure to call Eubanks.

Bryant contends that her counsel was ineffective because she
did not inpeach Boutin and MAllister based on their conflicting
and perjured testinony. Al though Vaughn's counsel was nore active,
the record is replete wth instances where the two wi tnesses were
i ndeed i npeached. Bryant does not provide any specific exanpl es of
her counsel's failure to inpeach Boutin's and MAllister's
testinony. She also fails to denonstrate prejudice or deficient
performance on this issue.

Bryant al so argues that her counsel was ineffective because
she failed to nove for a dism ssal based on false testinony.
Because Bryant does not identify what fal se evidence she neans, or
the effect it had on her trial, this issue should not be
considered. See Price, 846 F.2d at 1028.

Lastly, Bryant asserts that her counsel was ineffective

because she did not raise the issues detailed in her § 2255 bri ef

13



on direct appeal. However, these errors, if raised on direct
appeal woul d have undoubtedly have been deened harm ess. Because
the analysis of Bryant's 8 2255 notion is virtually identical to
what woul d have been the anal ysis of her issues on direct appeal,
Bryant has not denonstrated prejudice or deficient perfornmance on
the part of her appellate counsel for failing to raise them Al so,
Bryant does not explain how her counsel's failure to raise either
of these issues on direct appeal resulted in prejudice or
mani f ested deficient perfornmance. Finally, Bryant's appellate
counsel did raise the Brady and Jencks Act issues concerning Boutin
on direct appeal.
CONCLUSI ON
For the foregoi ng reasons, the judgnent of the district court

i s AFFI RMVED.
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