IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50008
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

VI CKI  ROBI NSCN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(W93- CA-220(W89-CR-76(2))

(Novenber 1, 1994)
Before, SMTH, EMLIO M GARZA, and PARKER, Circuit Judges.
Per curiam?!?

Appel I ant, Vi cki Robi nson (Robi nson), pro se, filed a notion
under 28 U S.C 8§ 2255 attacking her federal conviction and
sentence on various grounds. W find it necessary to remand this
case to the district court for the entry of findings of fact and
conclusions of |law on appellant's claimof ineffective assistance

of counsel. W affirmthe district court's denial of appellant's

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-setlled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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nmotion on all other grounds.
FACTS

On April 9, 1990, Robinson pleaded guilty to aiding and
abetting the distribution of crack cocaine in violation of 21
US C 8§ 841(a)(1) and 18 U.S.C. §8 2. She was sentenced to 170
nmont hs i npri sonment, five years supervised rel ease, a $15, 000 fi ne,
and a $50 special assessnent fee. This Court affirmed her
convi ction and sentence on direct appeal.

On June 17, 1993, Robinson filed this notion, which the
district court denied wthout mnmeking specific findings and
concl usi ons. Robi nson appeal ed and this Court remanded on June 3,
1994, for determ nation whether the notice of appeal was tinely
delivered to prison officials. On remand, the district court
determ ned that Robinson's notice of appeal was tinely.

DI SCUSSI ON

In her § 2255 notion, Robinson alleged, wthout factual

detail: (1) inproper enhancenent of base offense |evel based on

| eadership role, (2) inproper enhancenent of base offense |eve

based on crimnal history, (3) illegal detention and denial of
pretrial bail, (4) inproper assessnent of the $15, 000 fine,
(5 insufficiency of evidence to support her conviction

(6) involuntary guilty plea, and (7) ineffective assistance of
counsel . The district court denied Robinson's § 2255 notion
Wi thout an evidentiary hearing and failed to provide specific
reasons for such denial, stating only, "Mwvant's notion | acks nerit

and shoul d be denied. Mvant |ists seven conclusory grounds which



| ack an arguable basis in law or fact for the relief sought."

Robi nson's pro se appellate brief is primarily conposed of
copies of pleadings contained in the trial record and other
docunents; however, she does include several pages of vague
argument pertaining to the grounds for relief listed in her § 2255
not i on.

| ssues raised and disposed of in a previous appeal from an
original judgnment of conviction cannot be considered in § 2255
not i ons. US v. Kalish, 780 F.2d 506, 508 (5th Cr.), cert
denied, 476 U.S. 118 (1986). On direct appeal, Robinson raised the
all egation that her offense | evel was inproper due to enhancenent
for her |eadership role, and this issue was rejected. This Court
need not address this allegation again. See Kalish, 780 F.2d at
508.

Relief wunder 8§ 2255 is reserved for transgressions of
constitutional rights and for a narrowrange of injuries that could
not have been raised on direct appeal and, if condoned, would
result in a conplete mscarriage of justice. United States .
Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). A district court's
technical application of the sentencing guidelines is not of
constitutional dinension and thus not cognizable in a § 2255
motion. 1d. Accordingly, this Court will not address Robinson's
contentions that the district court inproperly determ ned her
applicable offense | evel based on her crimnal history. See id.

This Court will not address Robinson's allegations of illegal

pretrial detention and denial of bail because that claimis noot.



See Powers v. Schwartz, 587 F.2d 783, 783-84 (5th Cr. 1979).

A nonconstitutional claim that could have been raised on
direct appeal, but was not, may not be raised in a collateral
proceedi ng. See Vaughn, 955 F.2d at 368. | nproper assessnent of
Robi nson's fine is a noncognizable issue because it is a
nonconstitutional argunment that could have been raised in her
direct appeal. See id.

Robi nson's assertion that there was insufficient evidence to
support her conviction is not valid in |ight of her guilty plea.
Accordingly, this argunment should be liberally construed as a
challenge to the sufficiency of the factual basis of her guilty
plea. This Court will not address Robinson's inadequate-factual -
basi s argunent because she raised this challenge on direct appeal
and it was rejected. See Kalish, 780 F.2d at 508.

If the district court does not assign reasons for denying a 8§
2255 notion, this Court is effectively precluded fromreview ng the
denial on those issues that would entitle the novant to relief
under 8§ 2255, if proved. Hart v. United States, 565 F.2d 360, 362
(5th CGr. 1978). This Court consistently requires district courts
to provide findings and conclusions for their rulings on 8§ 2255
motions. United States v. Daly, 823 F.2d 871, 872 (5th Cr. 1987).
Such findings are necessary for appellate review unless the record
conclusively shows that the novant is entitled to no relief.
United States v. Edwards, 711 F.2d 633, 633 (5th Cr. 1983).

Robi nson contends that her gquilty plea was involuntary,

apparently based on the argunent that she was coerced and did not



under st and the consequences of her plea.

Statenents nmade in open court when a guilty plea is entered
"carry a strong presunption of verity. The subsequent presentation
of conclusory all egations unsupported by specifics" is inadequate
to chall enge such declarations. Blackledge v. Allison, 431 U S
63, 74, 97 S. CO. 1621, 52 L. Ed. 2d 136 (1977). In her
rearrai gnnment proceedi ng, Robinson stated that she pleaded guilty
freely and voluntarily and was not threatened, forced, or coerced.
Robi nson alleged no specific facts to support her claim of an
involuntary guilty plea. Robinson's allegations are inadequate to
chal | enge her rearrai gnnent statenents. See Bl ackl edge, 431 U. S.
at 74. The record concl usively shows that Robinson is not entitled
to relief under 8 2255 on this issue, relieving the district court
of its obligation to present findings and concl usions. See
Edwards, 711 F.2d at 633.

Because an ineffective assistance of counsel claim cannot
generally be resolved on direct appeal, a notion under 8§ 2255 is
t he proper procedural vehicle for such clains. See United States
v. Pierce, 959 F.2d 1297, 1301 (5th Cr.), cert. denied, 113 S
. 621 (1992). To obtain 8 2255 relief based on ineffective
assi stance of counsel, a defendant nust show not only that his
attorney's performance was deficient, but that the deficiencies
prejudi ced the defense. Strickland v. Washington, 466 U S. 668,
687, 104 S. C. 2052, 80 L. Ed. 2d 674 (1984); United States v.
Smth, 915 F. 2d 959, 963 (5th Cr. 1990). A claimmy be rejected

due to an insufficient show ng of prejudice, wthout assessing the



adequacy of counsel's performance. United States v. Fuller, 769
F.2d 1095, 1097 (5th GCr. 1985).

Robi nson contends that she received i neffective assistance of
counsel because her attorneys failed to raise the issues cited in
her 8§ 2255 notion, denying her constitutional rights and violating
procedural and substantive due process. |f true, these allegations
coul d arguably satisfy the Strickland test of deficient performance
and prejudice. Al t hough Robinson's allegations do not appear
likely to succeed, the record does not conclusively show that
Robi nson would not be entitled to relief, thus relieving the
district court frommaking specific findings and concl usions. See
Edwards, 711 F.2d at 633.

CONCLUSI ON

The district court's denial is REVERSED and REMANDED as to the
i neffective assi stance of counsel claimfor the Iimted purpose of
the entry of findings of fact and conclusions of law. The district

court's denial is AFFIRVED as to all other allegations.



