UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50001
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

JESUS MUNQCZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(EP-93-CR-242)

(Sept enber 23, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Appel l ant  Jesus Minoz appeals his convictions for
conspiring to obstruct interstate commerce by neans of robbery, 18
U S C 88 1951, 371; obstructing interstate commerce by neans of
robbery, 18 U.S. C. 8 1951; and carrying a firearmduring conm ssi on
of a crinme of violence, 18 U S . C. § 924. Finding no error, we

affirm

"Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be published.



BACKGROUND

Wi | e robbing a 7-El even store in El Paso, Texas of | ess
than $50 cash, a few 12-packs of beer, and a few cigarette
lighters, Jesus Miunoz shot and killed the store clerk. A Texas
state jury convicted Munoz of capital nurder and sentenced himto
death. On appeal, the Texas Court of Crim nal Appeals reversed his
conviction, applying a Texas rule requiring the state in a case
such as this -- in which the state relies on testinony of
acconplice wtnesses -- to present corroborating evidence
connecting the defendant to the crine. Upon instruction of the
Court of Crimnal Appeals, Minoz was acquitted of the offense. See

Munoz v. State, 853 S.W2d 558, 559-64 (Tex. Crim App. 1993).

After reading a newspaper account of the reversal and
acquittal, the chief of the El Paso Division of the United States
Attorney's office telephoned the District Attorney of El Paso
County inquiring about the record in Minoz's case so that the
United States Attorney's office coul d consi der federal prosecution.
The District Attorney put the Assistant United States Attorney
("AUSA") in contact with the state district court clerk fromwhom
the AUSA obtained the state record. Up to that point, there had
been no federal investigation of Muinoz, and, afterwards, there was
no substantial contact between the AUSA and the district attorney's
of fice.

At the AUSA's request, the Federal Bureau of
| nvestigation | ooked i nto potential charges agai nst Munoz. Mich of

the federal investigation was based on the state trial transcript



and records of the El Paso Police Departnent. As a result of the
i nvestigation, the United States charged Munoz with violating the
Hobbs Act, 18 U.S.C. § 1951,! alleging that: (1) he conspired with
others to rob a 7-Eleven convenience store in obstruction of
interstate commerce, (2) he robbed the 7-El even in obstruction of
interstate commerce, and (3) he used and carried a firearmduring
the comm ssion of the robbery, a crinme of violence. A jury found
Munoz guilty as to all three counts. The district court sentenced
himto two concurrent 210-nonth prison terns for the first two
of fenses and a termof 60 nonths to be served consecutively for the
third. The court also ordered himto pay restitutionto the famly
of the deceased cashier and the corporate owners of the 7-El even

Munoz now appeals claimng that he was inproperly
convicted under the Hobbs Act and that his conviction violates
princi pl es of double jeopardy.

DI SCUSSI ON
Convi ctions Under the Hobbs Act

Munoz argues that he was inproperly convicted under the
Hobbs Act for several reasons: (1) the Hobbs Act only targets
racketeering offenses, (2) his robbery of a 7-Eleven is nerely a
state -- not a federal -- offense, and (3) the Hobbs Act is

unconstitutionally vague thereby warranting the reversal of his

L The Hobbs Act provides in pertinent part:

(a) Whoever in any way or degree obstructs, delays, or affects conmmerce or the
novenent of any article or conmmodity in commerce, by robbery or extortion or
attenpts or conspires so to do . . . shall be fined not nore than $10,000 or
i mpri soned not nore than twenty years, or both

18 U.S.C. § 1951.



convi ction under the doctrine of lenity. This court has previously
rejected simlar clains.

The United States Suprene Court has recognized the
applicability of the Hobbs Act outside of the racketeering real mas
an exercise of Congress's authority to use its constitutional power
to punish interference wth interstate commerce by extortion,

robbery, or physical violence. See United States v. Wight, 797

F.2d 245, 248 (5th Gr. 1986) (quoting Stirone v. U S., 361 U S

212, 215 (1960)), cert. denied, 481 U S. 1013 (1987). The Suprene
Court has rejected clains that Congress has exceeded its authority
indefining as federal offenses conduct that Congress al ready knows

to be proscribed under state law. Seeid. (citing United States v.

Cul bert, 435 U S. 371, 379 (1978)). Finally, this court has held

that the Hobbs Act is not unconstitutionally vague. See United

States v. Wllians, 621 F.2d 123, 125 (5th Cr. 1980), cert.

denied, 450 U. S. 919 (1981). We accordingly find Minoz's first
claimto be without nerit.
Doubl e Jeopardy
Munoz next argues that his prosecution under Texas |aw
and federal law for the sane conduct violates the double jeopardy
clause of the Constitution. He relies on dictumfromthe Suprene

Court's opinion in Bartkus v. Illinois, 359 US 121 (1959),

contending that it is wunconstitutional for two sovereigns to
col lude to prosecute an individual for crimnal conduct. W find

this argunent to be without nerit.



W review a district court's denial of a notion to
di sm ss based upon grounds of double jeopardy de novo and the
factual findings underlying the district court's decision for clear

error. See United States v. Deshaw, 974 F.2d 667, 669 (5th Cr.

1992).

Munoz contends that the United States had no interest in
prosecuting himapart fromthe state's interest and that the United
States was notivated solely by the reversal in the Court of
Crim nal Appeals. First of all, wth few exceptions, the dual
sovereignty doctrine permts prosecution under both state and
federal law, this does not constitute double jeopardy. See United

States v. Devine, 934 F.2d 1325, 1343 (5th Gr. 1991) (citing

United States v. lLanza, 260 U.S. 377, 382 (1922)), cert. denied,

112 S, C. 911 (1992). One possible exception to the dual

sovereignty doctrine was suggested in dictum in Bartkus v.

I[Ilinois, 359 U. S 121 (1959). The Court in Bartkus suggested if
the two sovereigns collude with one another to the extent that they
act as one, then traditional double jeopardy analysis -- not the

dual sovereignty doctrine -- mght apply. See United States v.

Cooper, 949 F.2d 737, 750-51 (5th Gr. 1991), cert. denied, 112 S
Ct. 2945 (1992). In order for such an exception to apply, Minoz
must show "that one prosecution was a nere tool of the other

sovereign's authorities.” United States v. Harrison, 918 F. 2d 469,

475 (5th Cr. 1990) (citing United States v. Stricklin, 591 F. 2d

1112 (5th Gir. 1979).



The record i ndi cates that on Munoz's notion, the district
court held a hearing in which the AUSA expl ai ned the circunstances
in which the federal prosecution commenced. R 5, 2-8. The AUSA
testified that the federal investigation began a few days after he
read the newspaper account of the reversal of the nurder
convi ction, and he nade one tel ephone call to the El Paso district
at t or ney. R 5, 4-6. The state did not approach federal
authorities about the case, but nerely cooperated with federa
authorities when asked to do so. R 5, 8. No other w tnesses
testified on this issue, and this testinmony was not refuted by
Munoz.

The district court stated that the "undi sputed evi dence
shows that there was no collusion between state and federal
authorities." The court concluded "[i]f, therefore, an exception
does exist for 'shaml prosecutions, the evidence fails to reflect
that the instant case belongs in that category." W agree. Minoz
did not bear his burden of show ng collusion between the two
sover ei gns. The district court's findings are not clearly
erroneous.

For these foregoing reasons, we AFFIRM the judgnent of

the district court.



