IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41365
Summary Cal endar

CH NEDU OBI DI EGM,
Petiti oner,
V.

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE

Respondent .

Petition for Review of an Order
of the Board of Imm gration Appeals
(A24 810 292)

(August 31, 1995)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Chi nedu Obi di egwu seeks review of the dismssal of his
appeal by the Board of Inmmgration Appeals ("BIA"). Obidiegw
had appeal ed the I mm gration Judge's denial of his request for
suspensi on of deportation. Finding no nerit in his contentions,

we affirmthe order of the BIA.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



|.  FACTUAL AND PROCEDURAL BACKGROUND

Chinedu Cbidiegwu is a thirty-five year old native and
citizen of Nigeria who entered the United States as a
noni nm grant student in 1980. Wth the exception of a brief
visit to Nigeria in 1982, Obidiegw has remained in the United
States since his arrival. On Septenber 25, 1987, he married his
present wife, Allyson, a United States citizen. Their marriage
was invalid at the tinme, however, because both were legally
married to others. The bi di egws have since term nated these
previous marriages. They have two children, Gegory and
| kemef una, ages six and five respectively. A lyson also has a
fourteen year-old son, Ronald, froma previous marriage. On
March 19, 1990, she petitioned for an inmgrant visa on
bi diegwu' s behalf. The Imm gration and Naturalization Service
("INS") denied the petition on the grounds that Obidiegw's 1983
marriage to his fornmer wife had "been entered into for the
pur pose of evading the immgration [aws"! and that Allyson had
not presented any evidence that one of her earlier marriages had
been term nated.?

On April 23, 1990, Ooidiegwu pleaded guilty in Texas state
court to causing bodily injury to a child by striking Ronald on
the face and back with a belt. On April 24, the INS issued an
Order to Show Cause ("OSC') charging that CObidi egw was

deportable for failing to conply with the conditions of his

iSee 8 U.S.C. § 1154(c) (1988).
2See 8 C.F.R § 204.2(c)(2) (1990).
2



noni nm grant status because he was no |longer a student. On July
19, 1990, Obidiegwu entered into a stipulation through which he
admtted the allegations in the OSC, conceded deportability,
designated Nigeria as the country for deportation, and stated his
intention of filing for suspension of deportation. The INS
agreed not to oppose voluntary departure.

A deportation hearing was held on January 18, 1991. The
| nm gration Judge concl uded that Obidiegw had failed to
establish that his deportati on woul d cause "extrene hardship" for
(bidiegwu or his famly. The Inmgration Judge al so noted that
"[ Obidiegwu' s] conviction for causing Injury to a Child suggests
that the respondent has not had full respect for the laws of this
country." The Inmm gration Judge deni ed OQbi di egw's request for
suspensi on of deportation but granted himvoluntary departure
through April 16, 1991. (bidi egw appeal ed the I mm gration
Judge' s decision. On Novenber 29, 1994, the BIA dism ssed
(bi di egwu’' s appeal and reinstated voluntary departure. Obidi egwu

filed a tinely petition to this court to review the BIA' s order.

1. ANALYSIS
In order to be eligible for a suspension of deportation, an
alien nust (1) have been physically present in the United States
for a continuous period of at |east seven years imedi ately
precedi ng the application; (2) establish his good noral
character; and (3) show that deportation would result in "extrene

hardshi p” to hinself or to a citizen or | awful permanent resident



spouse, parent, or child. 8 US C 8§ 1254(a)(1l) (1988); Lopez-
Rayas v. INS, 825 F.2d 827, 829 (5th Gr. 1987) (per curiam

The alien bears the burden of denonstrating his eligibility for a
suspensi on of deportation. 1d. Even if the alien can establish
his eligibility by satisfying the statutory requirenents, the
Attorney Ceneral retains the discretion to grant or deny relief.?

Her nandez- Cordero v. United States INS, 819 F.2d 558, 561 (5th

Cir. 1987) (en banc). W have described this decision as a
matter of grace, simlar to a Presidential pardon. |[|d.

Wth respect to statutory eligibility, our standard of
revi ew depends on which requirenent is at issue. W reviewthe
Bl A's findings of continuous presence in the United States and
good noral character under the "substantial evidence" test. I1d.
at 560. W review findings regarding "extrene hardshi p" under
the nore stringent "abuse of discretion" standard. 1d. Wth
respect to the Attorney General's exercise of discretion in
granting or denying relief to an otherwise eligible alien, our
reviewis "strictly limted because the subject is uniquely
within the conpetence and power of the political branches." 1d.
at 561.

In the case sub judice, Obidiegw challenges the BIA' s

findings that his deportation would not cause "extrene hardship"

to hinself or to his famly and that he failed to establish his

3The Attorney General's power to approve or deny
applications for suspension of deportation has been del egated to
| Mm gration Judges. 8 CF.R § 242.8 (1995). The authority to
revi ew t hose deci sions has been delegated to the BIAA. 8 CF.R 8§
242.21 (1995).



good noral character.* Specifically, Obidiegwm contends that
the Bl A nade several errors in its consideration of the enotional
and political hardship that his wife and children would face if
he were deported. First, he argues that the BIA has vitiated the
enotional hardship factor in his case by stating that any
hardship due to separation would be a result of his famly's

deci sion not to acconpany himto N geria. He also disputes the
propriety of the BIA's conclusion that his famly wll be better
off without him when his famly nenbers gave sworn statenents to
the contrary. Finally, he contends that the BIA incorrectly

applied our decision in Farzad v. INS, 802 F.2d 123 (5th Grr.

1986), to preclude consideration of the political hardship his
famly mght face in Nigeria. As for the issue of his good nora
character, Obidiegw argues that it is inconsistent for the Bl A
to deny him suspension on this ground, while reinstating

vol untary departure, which also requires proof of nora

character. He also contends that the BIA erred in relying solely
on his conviction for striking his stepson to denonstrate | ack of
good noral character.

Wth respect to Cbidiegw's contentions regarding "extrene
hardship," we note at the outset that the BI A has "unfettered"
discretion to restrict the neaning of this term Hernandez-
Cordero, 819 F.2d at 562. Consequently, our substantive review

of a "no extrene hardshi p" determ nation is "exceedingly narrow "

“The issue of Obidiegw's continuous presence in the United
States is not in dispute.



Id. We may find that the BI A abused its discretion only in a
case in which "the hardship is uniquely extrenme, at or closely
approaching the outer imts of the nost severe hardship the
alien could suffer and so severe that any reasonabl e person would
necessarily conclude that the hardship is extrene." 1d. at 563.
Qur procedural review of a "no extrene hardship" determnation is
simlarly [imted. W will examne the BIA's decision only to
determ ne whet her the Bl A has given "any consideration” to the
rel evant hardship factors, both individually and collectively.
Id.

Applying this standard, we find that the BI A did not abuse

its discretion in nmaking its substantive determ nation of "no
extrene hardship.”" Wile Obidiegwm clains that he and his famly
w Il suffer enotional and political hardship if he is deported,

he has not produced any evidence that such hardshi p woul d be

"uni quely extrene." As the BlIA noted, Obidiegw spent his
formative years in Nigeria, where twelve of his thirteen siblings
still reside. H's father is the king of a tribe and a forner
anbassador to England. (Obidiegw al so has substantial hol dings
in Nigeria, including property worth $150, 000 and stocks and
bonds with an estimted val ue of $50,000. Wthout discounting
the attendant difficulties of being separated fromone's spouse
and children and the potential for political oppression in a

di ctatorship such as N geria, we conclude that OCbidiegw's

extensive famly ties and considerable assets in his native



country counsel against a finding that his situation is unique or
severe.

W also find that the BIA did not abuse its discretion with
respect to its procedural responsibilities. Obidiegw's
contention that the Bl A ignored the enotional hardship factor by
relying on the fact that his famly could join himin N geriais
not well founded. Whatever inportance the BIA attached to this
option, it also considered the enotional hardship that the famly
woul d suffer if Allyson and the children remained in the United
States. Specifically, the BIA considered Ghidiegw's famly ties
in NNgeria as well as his past abusive behavior toward Allyson
and Ronal d.

(bi di egwu’' s second argunent with respect to enoti onal
hardshi p goes beyond the scope of our review Cbidi egmu contends
that it was error for the BIA to conclude that his children m ght
benefit fromhis departure, despite the fact that both Allyson
and Ronald testified that they wanted himto stay. W note that
the BIA did consider this testinony along with the history of
abuse in the Ooidi egw household in reaching its conclusion. Qur
anal ysis nust end there. Watever weight the BIA afforded to
this evidence in naking its determ nation, we |ack the authority

to review it. Her nandez- Cordero, 819 F.2d at 563.

Finally, we find no nerit in Obidiegw's argunent that the
Bl A i nadequately considered the political persecution that his
famly mght suffer if they acconpanied himto N geri a.

Specifically, Obidiegwm contends that the BIA incorrectly relied



on our decision in Farzad v. INS, 802 F.2d 123 (5th Cr. 1986),

as authority for rejecting the persecution claim |In Farzad, we
stated that it was within the BIA's discretion to concl ude that
"clains of political persecution have no relation to determ ning
whet her “extreme hardship' exists, which would warrant suspension
of deportation.” 1d. at 126. Obidiegw argues that the rule
announced in Farzad applies only when an alien alleges that he
faces political persecution in his native country because, in
that instance, "the alternative procedure of filing for asylumis
avail able."” Accordingly, Obidiegwm contends that it was error
for the BIA to apply this rule to his wife and children, who are
United States citizens and therefore cannot present their
persecution clains in an asylum hearing. Because we find that
the BI A considered other factors in evaluating the political
hardship that Cbhidiegw's famly mght face in N geria, we need
not address whether the BIA incorrectly applied Farzad. 1In
particular, the Bl A noted that Obidiegw hinself had not applied
for asylumor w thhol ding of deportation. Wile this fact speaks
nmost directly to Cbidiegwu's possible persecution in N geria, the
Bl A could also consider it relevant in evaluating the persecution
of his famly. Furthernore, the BIA stated that Obidi egw had
not offered any evidence to support his claimthat his opposition
to the N gerian governnent would |lead to the persecution of his
wi fe and children.

In sum we find that the BIA did not abuse its discretion in

determ ning that deportation would not cause Obidiegw or his



famly "extrene hardship." Obidiegw's failure to neet this
requi renent establishes that he is ineligible for suspension of
deportation. Therefore, we need not address his argunents that
the BIA erred in finding that he could not neet the good noral

character requirenent. See Nunez-Payan v. INS, 811 F.2d 264, 266

n.2 (5th Gr. 1987) (declining to consider petitioner's "extrenme
har dshi p" and conti nuous presence argunents after determ ning

that petitioner failed to establish good noral character).

I11. CONCLUSI ON
For the foregoing reasons, the judgnent of the BIAis

AFFI RVED.



