IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41361
(Summary Cal endar)

CARLCS A, SOLI S- ROCDRI GUEZ,

Petiti oner,

VERSUS

| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Revi ew of an Order of the Board of |Inmgration Appeals
(A28- 660- 157)

Sept enber 15, 1995
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Petitioner Carlos Al berto Solis-Rodriguez, anative citizen of
Ni caragua, entered the United States wi thout inspection. [In 1989,
Sol i s-Rodriguez applied for asylumin the United States, alleging
that he would be killed if he were returned to N caragua. The

imm gration judge (1J) found Solis-Rodriguez’s testinony regarding

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



his reasons for fearing persecution was neither plausible nor
coherent, and deni ed his application for asylumand for w thhol di ng
of deportation. The Board of Inmm gration Appeals (BIA affirned
the 1J’s decision. Solis-Rodriguez challenges the action of the
BIA. W affirm

| . FACTS AND PROCEDURAL HI STORY

Solis-Rodriguez, a citizen of Ni caragua, was born there in
1957 and entered the United States w thout inspection on or about
May 22, 1988. At Solis-Rodriguez’s August 25, 1989, deportation
hearing, he admtted that he entered the country wthout
i nspection, conceded deportability, and requested the opportunity
to apply for asylum The Immgration Judge continued the
deportation hearing to give Solis-Rodriguez an opportunity to file
an asyl um application.

In his application, Solis-Rodriguez stated that he was a
welder, married wth two children, that his brother had been
granted asylum here, and that his father had been a nenber of
Sonpza’'s Liberal |ndependent Party which was overthrown in 1979.
In the “annex” attached to his application, Solis-Rodriguez all eged
that he had first been arrested, interrogated and beaten in his
home town of Corinto in 1979, and was accused of being a counter-
revol utionary. The detention had |asted for 15 days, and he was
then told to report tothe jail twice a nonth and told not to | eave
t own.

Hi s second arrest, Solis-Rodriguez clained, was in QOctober
1984 when he was accused of being a nenber of the Contra “Freedom

Fighters,” and suspected of participating in attacking and



destroying an oil refinery. This arrest, he clainmed, lasted for
two nonths and fifteen days, and afterward Sandinista Defense
Commttee (“C.D.S.”) nenbers continually harassed him and his
famly at his honme in Corinto. In an attenpt to avoid this
harassnment, he noved with his famly to the outskirts of town in
1985, but he was still beaten, threatened, watched, and harassed by
the CD.S. He then noved his famly to Leon. In February, 1988,
he was detained for the third tinme during a public denonstration
agai nst the Sandinista governnent by the “January 22 Mothers’
Commttee,” and held for two nonths. Upon his rel ease, one of his
interrogators told himthat if he were arrested again, he would
“di sappear.”

At the continued hearing on January 31, 1990, Solis-Rodriguez
testified through an interpreter in support of his asylum
appl i cation. He reiterated sonme of the facts listed in his
application, and then stated that were he to return to N caragua,
he woul d be “di sappeared” because he participated i n sabot agi ng the
refinery. He then recanted and said that he had not participated
in the sabotage, but had only been arrested for suspicion of
sabot age. He becane extrenely nervous when his | awer asked again
about the oil-refinery arrest and the nove to Leon, so nuch so that
his attorney noved for a continuance, stating that his client was
not only nervous, but also had a high fever and the flu. The
hearing was continued until Feb. 19, 1991.

In his second hearing, Solis-Rodriguez fleshed out his famly

situation: he now had three children, and several menbers of his



famly are nowliving in the United States. However, he was stil
so nervous that he admtted he did not know what he was saying. He
stated that he had been nentally unstable since the beatings and
had been hospitalized shortly after his arrival in the U S He
stated that his father died six years ago in N caragua, but |ater
said that he did not renenber when his father had been
“di sappeared.” He was uncl ear about how |l ong he had lived in the
house in Corinto with his wife before it was confiscated. He said
twice that his first arrest was in 1988, rather than 1979, and he
admtted that he hel ped bonb the refinery. H's chronol ogy was so
confused that the 1J herself took over the questioning in an
attenpt to clear things up. Instead of 15 days, he stated that the
1979 arrest |asted a nonth and a half, and he now said that he had
been detained four, rather than three tines. He admtted being a
Contra nmenber -- sonething not stated on his application -- and
indicated that he had been very involved in anti-governnent
activities as a courier, photographer, and spy.

In her Oal Decision, the [1J denied Solis-Rodriguez’s
application for asylum stating that there were many differences
between his testinony at the hearing and his application and that
the law requires the applicant prove his need for asylumw th very
coherent, consistent, and plausible testinony. Inits review, the
BIA reiterated the [1J's finding that the testinony was
characterized by confusion, and that it was insufficient, for that
reason, to establish an asylumclaim Mreover, although the 1J

did not cite specific case law in her decision, the Board found



that she did consider the evidence under the proper |ega
standards, including those set forthin INSv. Cardoza-Fonseca, 480
U S 421 (1987). Solis-Rodriguez tinely filed a petition for
review in this court, alleging that the Board of |Inmmgration
Appeal s failed to conduct an i ndependent review, and that there was
not sufficient evidence to support the inmgration judge s denial

of asylum and refusal to w thhold deportation.

| I. STANDARD OF REVI EW

We are authorized to review an order of only the BIA not the
J, and we may review actions of the IJ only when they have sone
inmpact on the BIA s decision.? In this case, we review the
findings of the IJ because the BI A specifically adopted them

The BI A's factual conclusion that an alienis not eligible for
asylum is reviewed under the substantial evidence test.? The
substantial evidence standard also applies to the BIA s factua
conclusion that an alien is not eligible for wthholding of
deportation.?

Under substantial evidence review, we may not reverse the
BIAs factual determnations unless we find not just that the

evi dence supports a contrary conclusion, but that the evidence

1Chun v. INS., 40 F. 3d 76, 78 (5th Cr. 1994),citing Adebis
v. INS, 952 F. 2d 910, 912 (5th Cr. 1992).

2Adebisi v. INS, 952 F. 2d 910, 912 (5th Cir. 1992), citing
Canpos-Guardado v. INS, 809 F. 2d 285, 290 (5th Cr.), cert.
denied, 484 U.S. 826, 108 S. C. 92, 98 L. Ed. 2d 53 (1987).

3 d.



actually conpels it.* In other words, the alien nust showthat the
evidence was so conpelling that no reasonable fact finder could
concl ude against it.>

Moreover, it is the fact finder’s duty to nmake determ nati ons
based on the credibility of the witness, and we cannot substitute
our judgnent for that of the BIA or IJ with respect to the
credibility of the witness.® Thus, as we have previously nade
clear, “[we wll not review decisions turning purely on the
immgration judge’'s assessnent of the alien petitioner’s
credibility.”” The petitioner nust show that the BIA's action was

arbitrary, capricious, or an abuse of discretion.?

[11. DI SCUSSI ON
Solis-Rodriguez argues that the BIA's decision was fatally
defective because it was not an independent review of his case,
citing to Gsuchukwu v. INS, 744 F. 2d 1136. In Gsuchukwu, this
court held that it is sufficient review where the Bl A neaningfully
addresses the applicant’s specific assertions.® Wat is required

of the BIA is nerely that it consider the issues raised, and

“Chun v. INS, 40 F. 3d at 78, citing INS v. Elias-Zacari as,
502 U.S. 478, 481 n.1, 112 S. . 812, 815 n.1, 117 L. Ed. 2d 38
(1992).

SChun v. INS, 40 F. 3d at 78 (citations omtted).

6 d.

‘Mantell v. INS, 798 F. 2d 124, 127 (5th Cr. 1986).

8Jukic v. INS, 40 F. 3d 747, 749 (5th G r. 1994).

°Csuchukwu, 744 F. 2d at 1142.
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announce its decision in terns sufficient to enable a review ng
court to perceive that it has heard and thought and not nerely
reacted.® The court did not mandate, as suggested by Solis-
Rodri guez, that the Bl Aindependently reviewall of the applicant’s
contentions. In his appeal to the BIA Solis-Rodriguez alleged
that he had been persecuted for political reasons and chall enged
the J’s credibility finding. In response to this appeal, the Bl A
found that the evidence supported the IJ's decision and the 1J's
credibility finding. The BI A made an independent review of the
| J's decision in response to Solis-Rodriguez’s appeal, and that
review was not arbitrary, capricious, or an abuse of discretion.
Sol i s- Rodri guez next argues that the 1J' s decision was fatally
defective because it |acked sufficient reasoning and substantia
evidence. In order to qualify for asylum an alien nust prove that
he has a “well-founded fear of persecution.”!? The applicant nust
show that a reasonable person in the applicant’s circunstances
woul d fear persecution.® |In her oral decision, the |IJ stated that
Sol i s-Rodriguez had offered insufficient evidence to establish a
wel | -founded fear of persecution because his testinony had been

i ncoherent, inconsistent, inplausible, and unbelievable, although

01d. At 1142-43.

1See id. at 1142 (the BIA “has no duty to wite an exegesis
on every contention.”).

12 NS v Cardoza-Fonseca, 480 U.S. 421, 449, 107 S. C. 1207,
94 L. Ed. 2d 434, 458 (1987).

B@Quevara Flores v. INS, 786 F. 2d 1242, 1249 (5th Cr. 1986),
cert. denied 480 U. S. 930, 107 S. O 1565, 94 L. Ed. 2d 757 (1987).
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she noted that it did not appear that he had testified with the
intent of defrauding the court. The 1J specifically noted that
Solis-Rodriguez testified that his father died approximately six
years before his 1991 hearing and later testified that his father
died sone tine after the Sandi nistas cane to power in 1979. The |J
also noted the fact that Solis-Rodriguez had not nentioned the
facts and circunstances of his father’s death on his asylum
application. Furthernore, Solis-Rodriguezinitially testifiedthat
he was i ncarcerated on three occasions and then at a | ater point he
stated that he had been incarcerated on four occasions.

Wth regard to his detentions, the |1J noted that although
Solis Rodriguez had testified that his 1979 detention at the Port
of Corinto was a result of his distribution of anti-Sandinista
literature and for having organi zed anti - Sandi ni st a neeti ngs, these
activities were not nentioned in his asylumapplication. In this
regard, the 1J also noted that although Solis-Rodriguez’ s asylum
application did not indicate that he was a nenber of any
organi zation affiliated wwth the Contras, Solis testified that he
had been a nenber of the Contra group known as the *“Freedom
Fighters” and that he worked steadily for the organization as a
courier and spy from 1979 to 1988.

Additionally, the 1J noted that, although Solis-Rodriguez
testified that he had no enpl oynent from21979 until 1988 ot her than
his job as a courier and spy, he later testified on cross-
exam nation that he had a job as a nechanic. The IJ also pointed

out that although Solis-Rodriguez had stated that he had been



living in his house with his wfe for 13 years before it was
confiscated by the Sandinistas, he testified previously that she
moved in wth hi mwhen they were married in 1981, only seven years
before he left the country in 1988. The 1J concluded these
observations by noting that “[t]hroughout his testinony, [Solis-
Rodri guez] exhi bited sim | ar confusi on about dates and sequences of
events.”

Furthernore, the 1J also took admnistrative notice of the
fact that there was a new governnent in N caragua and that “forner
menbers of Contra organi zati ons have reportedly been given zones in
which they can live in Nicaragua with safety.” The |J concl uded
that Solis-Rodriguez had failed to show that the incidents which
al l egedly happened to himare likely to reoccur. Solis-Rodriguez
has thus failed to show that his evidence was so conpelling that
““no reasonable fact finder could fail to find the requisite fear
of persecution.”?

Solis-Rodriguez also argues that deporting him would be
i nhumane. Al t hough sone evidence of past persecution was
present ed, past persecution alone can warrant asylum even w t hout
the likelihood of future persecution if past persecution was so
severe that return to the country of persecution would be

i nhumane. **  The equivocal nature of Solis-Rodriguez’s evidence

1“See Rivera-Cruz v. INS, 948 F. 2d 962, 966 (5th Cir
1991) (recogni zi ng the governnental change in N caragua).

BJukic, 40 F. 3d at 749 (quoting Elias-Zacarias, 502 U S. at
484) .

18R vera-Cruz, 948 F. 2d at 965-66
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supports the BIA s finding that there was insufficient evidence of
past persecution and that evidence of future persecution was
dubi ous. The BIA found no conpelling humanitarian reason for
granting asylum Because the reasons discussed by the BIAin its
witten decision are grounded in the evidence of record, and
because Sol i s-Rodriguez’s testinony regarding his persecution fears
was equivocal and uncertain, the BIA's decision is sufficiently
supported by the evidence.

Sol i s- Rodriguez further argues that the Board erred i n denyi ng
him a wthholding of deportation. Congress has proscribed the
deportation of an alien whose life or freedom would be threatened
on account of race, religion, nationality, or nenbership in a
social group. 8 US C 81253 (h)(1). A petitioner *“nust
denonstrate a clear probability of persecution on one of the
enuner at ed grounds.”' The showing that is required to prove such
a probability is greater than that required to prove a wel |l -founded
fear of persecution under the asylum renedy.!® Because Solis-
Rodriguez failed to prove that he was entitled to asylum a
fortiori, he is held ineligible for w thhol ding of deportation.

We conclude that the 1J’s finding that Solis-Rodriguez was not
credible is areasonable interpretation of the record and supported

by substantial evidence. Certainly, the opposite conclusion, that

7Jukic, 40 F. 3d at 749.
81 d. At 750.
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Sol i s-Rodriguez was credible, is not conpelled by the evidence.
Therefore, we may not reverse this finding.?®®

Wt hout credible evidence, the Bl A had no basis upon which to
grant asylumor w thhold deportation. For the foregoing reasons,

we AFFI RM t he decision of the BIA

19El i as- Zacarias, 502 U.S. at n. 1, 112 S. . At 812 n. 1,
817.
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