UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-41356
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ZACK ZEMBLI EST SMTH, 111,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1: 94- CR-68)

(Jul'y 24, 1995)
Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM !

A jury found Zack Zenbliest Smith Il guilty of obstructing,
del ayi ng, and affecting commerce t hrough robberies of three rel ated
stores (Counts I, Ill, and V) in violation of the Hobbs Act, and
using and carrying a firearm during and in relation to those
violent crinmes (Counts Il, IV, and VI). W affirm

| .
Smth first argues that the evidence was insufficient to

establish the effect on interstate commerce as required to confer

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



federal jurisdiction under the Hobbs Act. W viewthe evidence in
the light nost favorable to the Governnent with all reasonable
i nferences and credibility choices nmade in support of the verdict.

United States v. Nixon, 816 F.2d 1022, 1029 (5th G r. 1987), cert.

denied, 484 U. S. 1026 (1988).

A valid Hobbs Act robbery conviction requires the Governnent
to prove that the defendant's conduct "obstruct[ed], delay[ed] or
af fect[ed] commerce or the novenent of any article or commodity in

comerce.'" United States v. Davis, 30 F.3d 613, 615 (5th Cr.

1994) (quoting 18 U.S.C. § 1915(a)), cert. denied, 115 S.Ct. 769

(1995). The CGovernnent need show only that the robbery had a de

mnims effect on interstate commerce. United States v. Collins,

40 F.3d 95, 99 (5th Gr. 1994), cert. denied 115 S. . 1986 (1995).

The effect on interstate comerce may be direct or indirect. |d.
The depletion-of-assets theory is an indirect effect wusually
applied to businesses engaged in interstate commerce. 1d. That
is, a depletion of resources of a business permts the reasonable
inference that its operations are obstructed or del ayed. Espereti

v. United States, 406 F.2d 148, 150 (5th Cr.), cert. denied, 394

U S. 1000 (1969).

Smth asserts that no evidence was produced to establish an
interruption in the business of the stores or a de mnims effect
on interstate cormerce. The jury heard testinony that over $20, 000
was taken in the three robberies. That noney woul d have been used
to pay for nerchandise, salaries, and other operating expenses.

Mer chandi se i s purchased from whol esal ers in Louisiana and Texas,



and 75-80% of the nerchandi se is packaged or produced outside the
State of Texas. Additionally, the stores service shoppers from
ot her states and accept food stanps.

Viewed in the light nobst favorable to the verdict, this
evi dence shows that at |east sone of the stolen noney would have
been used to purchase ot her nerchandi se origi nati ng outsi de Texas.
Under the depl etion-of-assets theory, ajury could reasonably infer
that the business operations of the stores were obstructed or
del ayed and that interstate comerce was affected to sone m ni na
degree. Contrary to Smth's suggestion, proof that the business
tenporarily or permanently closed because of the robbery is not
required.

Smth al so contends that the evidence in support of Counts V
and VI failed to establish "actual or threatened force, violence,
or fear of injury" as required to support a robbery conviction
under the Hobbs Act. See 18 U S.C A 8 1951(b)(1) (West 1984).
Wth no evidence that he actually threatened the store clerk,
Panel a Stevens, Smth argues, the evidence at best established
sinple theft. Smth also argues that the firearmwas di spl ayed and
di scharged after the of fense agai nst Stevens, and did not cause her
to part with the property.

This Court has hel d,

The obstruction of commerce by robbery statute
requires proof of threats or force; it does not
require evidence that the defendant possessed a
weapon. By contrast, the firearmstatute requires
evidence that the defendant used or carried a

weapon, but does not require proof that the weapon
was used to threaten or force.



United States v. Martinez, 28 F.2d 444, 446 (5th Cr.), cert.

denied, 115 S. Ct. 281 (1994) (footnote omtted).

Stevens testified that Smth approached the w ndow of the
courtesy booth and twi ce ordered her to "give ne what you' ve got."
She real i zed that she was bei ng robbed and gave Sm th approxi mately
$1, 300. Stevens stated that she did not consent to Smth's taking
t he noney but that she was in fear of her |ife because she had been
robbed before. Smth did not tell Stevens that he had a gun, but
St evens observed that he had both hands in his pockets. Stevens
stated that she was concentrating on giving Smith what he wanted so
that he would not hurt her. Ri chard Ganter, the store manager,
testified that when Smth ran fromthe store, Ganter followed him
and Smth shot at Ganter with a small pistol.

Vi ewed nost favorably to the verdict, this evidence supports
the findings that Smth took the property fromStevens under threat
or force (Count V) and that Smth used or carried a firearmduring
the comm ssion of a robbery (Count WVI).

1.

Smth asserts that the i ndi ctnent was fundanental | y def ecti ve,
because each count alleged a robbery of a store rather than a
robbery of a natural person. He argues that the statute requires
that the robbery be directed toward a person, because only a
natural individual can be threatened with force or placed in fear.

Because Smth asserts a ground of error not raised below, we
wll reverse only upon a finding of plain error. Fed. R Cim P.

52(b). Plain error is "an ‘'error' that is 'plain' and that



"affect[s] substantial rights of the defendant.'" United States v.

dano, 113 S .. 1770, 1776 (1993); see also United States v.

Calverley, 37 F.3d 160, 162 (5th Cr. 1994).

An error is "plain" if it is apparent or obvious "and, at a
mninmum . . . was clear under current law at the tinme of trial."
Calverley, at 162-63. An error is plainif it is so conspicuous
that "the trial judge and prosecutor were derelict in countenancing

it, even absent the defendant's tinely assistance in detectingit."

United States v. Frady, 456 U S 152, 163 (1982); see also
Cal verley, 37 F.3d at 163.

Smth has not denonstrated plain error. "[Aln indictnment is
sufficient if it [1] contains the elenents of the offense charged
and [2] fairly infornms a defendant of the charge against hin{,] and
[3] enables himto plead acquittal or conviction in bar of future

prosecutions for the sane offense.” United States v. Hagnmann, 950

F.2d 175, 183 (5th Gir. 1991), cert. denied, 113 S.Ct. 108 (1992).

The date of each offense and the name and address of each store
appear in the indictnent. The indictnment need not identify the
natural person who was robbed to be sufficient.

Even if plain error were shown, we would not exercise our
discretion to correct it, because it does not seriously affect the
fairness, integrity, or public reputation of judicial proceedings.

See Cal verley, 37 F.3d at 164; see also Oano, 113 S.Ct. at 1776.

L1l
The judgnent of the district court is therefore

AFFI RVED.



