UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41354
Summary Cal endar

TURNER MYER, 111,
Pl ai ntiff-Appellant,

ver sus

DONNA SHALALA, Secretary of
Heal th and Human Resources,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas
(1:94- CV-567)

(May 17, 1995)

Before PCOLI TZ, Chief Judge, JOLLY and BENAVI DES, Circuit Judges.
PER CURI AM *

Because of his failure to satisfy an extant sanction order,
the district court dismssed the pro se, in fornma pauperis soci al
security conplaint of Turner Myer, I1l. Concluding that the prior
sanction order does not apply to the instant action, we vacate and

r emand.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



The instant conplaint against the Secretary of Health and
Human Servi ces under 42 U S.C. 8 405(g) challenges the disability
determ nation of an adm nistrative |law judge. The conpl aint was
di sm ssed wi thout prejudice because of an outstanding sanction
order issued by the district court for the Southern D strict of
Texas in the case of Myer v. Nurse Davis, et al., nunber H 91-3670
on the docket of that court. The court a quo invoked its General
Order 94-6 which requires the enforcenent of sanctions inposed
against litigious parties by other federal district courts in
Texas.

The standard of review we apply on this appeal is abuse of
di scretion.! Today's resolution necessarily turns on the express
| anguage of the order entered by the Southern District which
sanctioned Myer for filing a duplicative and neritless civil rights
action. That order fined Mer $25 and directed the clerk to

decline to accept for filing any civil rights conplaint Myer sought

to file in forma pauperis until the $25 sanction was pai d.

The instant social security pleading filed under 42 U S. C
8 405(g) is not a civil rights conplaint and, therefore, does not
cone within the proscription of the sanction order issued by the
Southern District. Accordingly, the dism ssal based on that order
was i nappropriate and nust be vacated.

The judgnent appealed is VACATED and the matter is REMANDED

for further proceedings.

Gel abert v. Lynaugh, 894 F.2d 746 (5th Cr. 1990).
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