IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41344
(Summary Cal endar)

LEDIA C. SONNI ER, On Behal f of
Shayna L. Sonni er,
Pl ai ntiff-Appellant,

ver sus

SHI RLEY S. CHATER, Comm ssioner of
Soci al Security,

Def endant - Appel | ee.

Appeal fromUnited States District Court
fromthe Western District of Louisiana
(93- Cv-1058)

July 26, 1995
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *
On behal f of her daughter, Shayna, Ledia C. Sonnier appeals

the district court's affirmance of the Comm ssioner's! denial of

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession."” Pursuant to that Rule, the Court has determ ned that
this opinion should not be published.

. Ef fective March 31, 1995, the function of the Secretary
of Health and Human Services in Social Security cases was
transferred to the Comm ssioner of Social Security. P.L. No.
103-296. Accordingly, we refer herein to the governnent's
adm nistrative armas "the Comm ssioner" rather than "the
Secretary".



surviving child benefits. Because Shayna was not dependent on her
natural father at the tine of his death as required by statute, we
conclude that she is not entitled to such benefits.

FACTS

Ledia C. Sonnier filed an application for surviving child's
i nsurance benefits for her daughter Shayna under Title Il of the
Social Security Act and |listed the deceased wage earner as Patrick
J. Langlinais. She reported that Shayna had been adopted by C even
P. Sonnier on April 7, 1987, nore than three years prior to
Langlinais's Decenber 26, 1990 death.

The record indicated that the marriage between Ledia C.
Sonni er and the decedent ended in divorce, that Sonnier was awar ded
sol e custody of Shayna at that tinme, and that the decedent had no
support obligations and had not nmade any contribution to Shayna's
care after the divorce. On that basis, the Social Security
Adm nistration denied Sonnier's application. Sonni er sought
reconsi deration, but the denial of the application was upheld on
reconsi derati on.

Sonni er obtained a hearing before an adm nistrative | aw j udge
(ALJ). Sonnier testified at the hearing that Shayna had no cont act
what soever with the decedent after the divorce and that, aside from
a single $50 Christmas check, the decedent had not sent any nobney
for Shayna. She stated that she had entered into an inform
agreenent with the decedent for a nonthly $50 child support
paynment, but that the decedent never honored the agreenent.

Sonni er further indicated that Shayna's adoptive father was



i ncarcerated and was not currently contributing to her support.
The ALJ determned that Shayna was eligible to inherit the
decedent's property under Louisiana |aw and, thus, was entitled to
surviving child' s benefits on the decedent's account.

The Appeal s Council, on its own notion, decided to reviewthe
deci si on. The Council reasoned that, because Shayna had been
adopt ed by C even Sonnier prior to the decedent's death, she could
not be deened to have been dependent on him but nust have been
actually dependent on himto receive surviving child s insurance
benefits. The Council reversed the ALJ's decision and denied
Shayna's benefits on the decedent's account.

Sonnier filed a conplaint in the district court, and the
district court affirnmed the decision of the Appeals Council and
entered judgnent for the Conm ssioner. Sonni er now appeals the
district court judgnent.

DI SCUSSI ON
Sonni er argues that Shayna should be "deened dependent” on
t he decedent for purposes of the Social Security Act because she is
eligible for inheritance of the decedent's property under the | ans
of Loui si ana. She reasons as follows: I f Shayna were
illegitimte, she would be "deened" to have been dependent upon
Langlinais; an illegitimate child should have no nore rights than

a legitimate child, therefore Shayna should be deened dependent;



because Shayna shoul d be deened dependent, she should not have to
show t hat she was actually financially dependent on the decedent.?

The findings of the Comm ssioner as to any fact, if supported
by substantial evidence, are conclusive. 42 U.S.C. 8§ 405(9).
Substantial evidence is "nore than a scintilla, l|ess than a
preponderance, and is such relevant evidence as a reasonable m nd

m ght accept as adequate to support a conclusion.” Dellolio v.

Heckler, 705 F.2d 123, 125 (5th Cr. 1983). This court cannot
rewei gh the evidence or substitute its judgnent for that of the
Commi ssi oner, but nust scrutinize the record in its entirety to

ascertain whether substantial evidence supports the findings.

Garcia v. Sullivan, 883 F.2d 18, 19 (5th Gr. 1989). No
"substantial evidence" wll be found only where there is a
conspi cuous absence of credible choices. Harrell v. Bowen, 862

F.2d 471, 475 (5th GCr. 1988).

To qualify for surviving-child s benefits a child nust be
dependent on the wage-earning decedent at the tinme of the
decedent' s death. 42 U.S.C. 8§ 402(d)(1)(0O. "A child is not
deened dependent on his natural parent if the child has been

adopt ed by anot her individual and the natural parent, at the tine

2 Appel lant cites Mathews v. Lucas, 427 U S. 495, 498-99
(1975) ("Unless the child has been adopted by sone ot her
individual, a child who is legitimate, or a child who would be
entitled to inherit personal property fromthe insured parent's
estate under the applicable state intestacy law, is considered to
have been dependent at the tine of the parent's death."); and
Cotlong v. Harris, 634 F.2d 890, 893 (5th G r. 1981)
(illegitimate child who net inheritance requirenents for the
State of Louisiana, but had not received actual support fromthe
fat her, deened dependent and entitled to survivor's benefits).
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of his death, was not living with or contributing to the support of

the child." Mretti v. Bowen, 806 F.2d 1238, 1239-40 (5th Cr.

1986). See also, 42 U.S.C. § 402(d)(3)(B).?

Anatural childis generally "considered dependent” unl ess the
child was legally adopted by soneone el se during the wage-earner
insured's lifetinme. If the child was adopted before her insured
natural parent's death, then she is considered dependent upon the
insured only if at the tine of the insured wage earner's death he
or she was living with or otherw se supported by the wage earner.
See 20 CF.R § 404.361.%

Appel  ant  suggests that equal protection demands that a
legitimate child should be deened dependent wunder the sane
circunstances under which a illegitimate child would be deened

dependent. The cases upon which she relies deal with illegitinmate

3 42 U.S.C. 8 402(d)(3)(B) provides that, for the
pur poses of child survivor benefits:

A child shall be deenmed dependent upon his father
[at the time of the father's death] unless, at such
time, the individual was not living with or
contributing to the support of such child and--

(B) such child had been adopted by sone ot her
i ndi vi dual .

4 20 C.F.R 8 404.361 provides as follows:

If you are the insured's natural child, . . . you
are consi dered dependent upon himor her. However, if
you are legally adopted by soneone el se during the
insured's lifetine and after the adoption you apply for
child s benefits on the insured's earnings record, you

w || be considered dependent upon the insured (your
natural parent) only if he or she was either I|iving
with you or contributing to your support . . . [w hen

the insured died



children who are not in the sanme circunstances as Shayna because
they are not adopted natural children.® W reject Appellant's
equal protection argunent out of hand. A natural child may be
either legitimate or illegitinmte. See 20 C.F.R 8§ 404.355; 42
U S.C 8§ 416(h)(2) and (3). Both 42 U.S.C. § 402(d)(3)(B) and 20
CF.R 8 404.361 apply equally regarding one who is a natura
child, whether that natural child is legitimate or illegitimte.
Mor eover, Shayna, as a legitimate child who was adopted, is not
situated simlarly to any unadopted child. Thus, the only issue
before us is whether the Conmm ssioner's decision is supported by
subst anti al evidence.

The transcript of the ALJ hearing establishes that C even
P. Sonnier adopted Shayna prior to the wage earner's death.
Mor eover, the record shows that Langlinais was neither living with
nor contributing to Shayna's support at the tinme of his death. As
such, the record supports the Comm ssioner's finding that Shayna

was not dependent on Langlinais for purposes of entitlenent to

5 In Cotlong, the court determ ned that because the child
was a nenber of a class of illegitimates entitled to

inherit fromher father in the event of intestacy, she
is for social security child' s insurance dependency
pur poses considered to be a "child" of the deceased
wage earner, [42 U S.C. 8] 416(h)(2)(A), and, as such,
she is statutorily deened (in the sane manner as is a
legitimate child) to be dependent upon the wage earner
for purposes of the child's insurance benefits.

Cotl ong addressed whet her the presunption of dependency regarding
a legitimite child was al so available to an illegitimate chil d;

it does not support Sonnier's equal protection argunent that
Shayna (an adopted legitimate child) should have the sane
statutory presunption of dependency as an unadopted illegitimte
chi |l d.



child survivor benefits. Wether or not Shayna should be "deened
dependent"” on t he decedent for purposes of the Social Security Act,
Congress has wunanbi guously stated that she is not and the
Comm ssioner's determnation is supported by the record. For these

reasons, the decision of the Appeals Council is AFFI RVED



