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Bef ore GARWOOD, EM LI O GARZA, and PARKER, Circuit Judges.”
GARWOOD, Circuit Judge:

Def endant - appel | ant Manuel Garza, Jr., (Garza) conplains of
t he sentence i nposed under the United States Sentencing Guidelines
followng his conviction on his plea of guilty to a charge of

possession with the intent to distribute one hundred or nore

kil ograns of marihuana in violation of 21 US C 8§ 814(a)(1).

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Finding no reversible error, we affirm
Facts and Proceedi ngs Bel ow

In a two-count indictnent dated January 12, 1994, Garza and
sone 20 others were charged with conspiring to distribute 1,000 or
nore kil ograns of marihuana in violation of 21 U S.C. 88 841(a)(1)
and with crimnal forfeiture pursuant to 21 U S. C. § 853. The
all eged drug trafficking conspiracy, which was headed by Jesus
Rodriguez (Rodriguez) and his sons, involved the purchase of
mari huana in Mexico and its transportation to the Lower Ri o G ande
Val | ey of Texas, where the mari huana was conceal ed under | oads of
produce and delivered by truck to destinations in the M dwest,
including Mchigan, Illinois, and M ssouri. Truck drivers were
recruited to transport the mari huana, whil e ot her conspirators were
enpl oyed as | ookouts, riding wwth the truck drivers or behind them
intrailing cars to ensure that the drugs were properly delivered.
O her nenbers of the conspiracy acted as | oaders, nobney couriers,
war ehouse operators, and distributors. The Governnent estimated
that, all told, the conspiracy involved sonme 62 trips from south
Texas and that approximately 1,600 pounds of marihuana were
transported per trip, resulting in a total of 99,200 pounds of
mar i huana attri butable to the conspiracy.

On April 11, 1994, Garza appeared before the district court
for his arrai gnnent and pl eaded not guilty to the two counts in the
indictnment. Jury selection was set for May 16, 1994. After Garza
filed two pre-trial notions (for a bill of particulars and for
severance), the district court reset jury selection for August 22,

1994. On August 19, 1994, the governnent agreed to dism ss the



i ndi ctment agai nst Garza in exchange for his plea of guilty to a
one-count information charging himw th possession with the intent
to distribute one hundred or nore kilograns of marihuana "on or
about an unknown date, believed to be in early 1990," in violation
of 21 U S C § 841(a)(1). At the plea hearing, Garza, through
statenents of counsel and questions posed by counsel to establish
the factual basis for the plea, insisted that although he was not
pl eading guilty to a conspiracy, but only to possession with the
intent to distribute one hundred or nore kilograns of marihuana
"sonetine in early 1990" in Grayson County, Texas, neverthel ess the
possessi on offense to which he was pleading guilty "was a part of
a larger inportation and distribution of marihuana" and "was part
of the conspiracy that is charged in the indictnent." The district
court accepted the plea and ordered the preparation of a
Presentence I nvestigation Report (PSR

The PSR outlines Garza's role in the drug-trafficking
conspiracy; it 1is based mainly on information from a co-
conspirator, Mckie Don Kirkpatrick (Kirkpatrick). Kirkpatrick
clains that he was acconpani ed by Garza on four or five drug runs
to the Mdwest and that Garza not only acted as a | ookout but al so
t ook over part of Rodriguez's role of handling the tractor trailers
and expense noney. Kirkpatrick also stated that, between | ate 1989
and May 1990, he delivered a tractor trailer | oaded with mari huana
to Garza in Dallas and that Garza later informed him that he had
of floaded it, or had had it offloaded, in Watherford, Texas. The
PSR also indicates, based on information from Kirkpatrick and

anot her co-conspirator, Gene Lockaby (Lockaby), that on severa
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occasions Garza planned the hauling of the marihuana and the
distribution of the noney received to purchase it and that he
acconpani ed nenbers of the conspiracy other than Kirkpatrick on
several trips. On the basis of this relevant conduct, the PSR
concl uded that Garza was responsi ble for four | oads of 1,600 pounds
of mari huana each, resulting in a total 6,400 pounds of mari huana,
or sone 2,903 kilograns. See U S.S.G § 1B1.3; id. commentary n. 2.
Gven the total anount of drugs for which Garza was held
accountabl e, the PSR cal cul ated his offense | evel to be 32. Garza
received a two-point increase for his aggravating role in the
of fense, see U . S.S.G § 3B1.1(c), which was offset by a two-point
reduction for acceptance of responsibility, see id. 8§ 3El.1(a).
Garza was al so assigned a Crimnal Hi story Category of VI, based on
a crimnal history score of fourteen. Six of these fourteen
crimnal history points were based on two state adjudications for
mar i huana of fenses in H dal go County, Texas, one for the delivery,
in March 1991, of nore than 200 but |ess than 2,000 pounds of
mar i huana; the other for the delivery, in August 1991, of nore than
50 but | ess than 200 pounds of mari huana. These two offenses were
adj udicated in the sanme court on Decenber 2, 1993. Conbining the
total offense level of 32 wwth the Crimnal H story Category of VI,
the PSR cal cul ated an i nprisonnent range of 210 to 265 nont hs.
Garza filed nunmerous objections to the PSR, anong them his
sworn assertion that he acted only as a | ookout and nessenger in
t he conspiracy and that he never took over from Rodri guez the work
of handling tractor trailers or expense noney. Consequently, Garza

argued, he shoul d not have received a two-poi nt enhancenent in his
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base of fense | evel, under section 3Bl.1, for exercising nmanagenent
responsibility over the property or assets of the crimnal
organi zation. In response to this objection, an addendumto the
PSR stated that, according to Jeff Ganbrell (Ganbrell), a DEA agent
involved in the case, Garza "did not organize, |ead, manage, or
supervi se another participant [in the conspiracy]; however, [he]
did manage responsibility over the activities of the crimnal
organi zati on when asked to do so by Rodriguez." Garza al so
objected to the calculation of his crimnal history points,
claimng that sone of the prior state adjudications covered conduct
involved in the instant conviction in violation of doubl e jeopardy
princi pl es.

At the Decenber 2, 1994, sentencing hearing, the district
court overruled Garza's objections and adopted the findings of the
PSR as nodified by the addendum Expressly rejecting Garza's
contention that he was involved only mnimally in the crimna
conspiracy, the district court sentenced Garza to 220 nonths in
prison and inposed a 5-year term of supervised rel ease, a $17, 500
fine, and a $50 mandatory speci al assessnent. Garza filed atinely
noti ce of appeal.

Di scussi on

Garza contends first that the district court |acked a factual
basis for finding that he exerci sed managenent responsibility over
the assets or property of the crimnal organization and thus erred
in enhancing his base offense level by two points pursuant to
US S G 8§ 3Bl1.1(c). In reviewi ng challenges to sentences i nposed

under the Sentencing CGuidelines, we review the district court's



| egal concl usions de novo and its factual findings for clear error.
United States v. Fitzhugh, 984 F.2d 143, 146 (5th Gr.), cert.
denied, 114 S.Ct. 259 (1993).

We consider first whether the district court clearly erred in
finding that Garza exerci sed managenent responsibility over "the
property, assets, or activities of a crimnal organization."
US S G 8 3Bl.1(c) commentary n.2. Confronted with an objection
to a sentencing enhancenent, the Governnent "nust establish the
factual predicate justifying the adjustnent” by a preponderance of
relevant and sufficiently reliable evidence. United States v.
Al faro, 919 F. 2d 962, 965 (5th Gr. 1990); see also United States
v. Elwod, 999 F.2d 814, 817 (5th Cr. 1993); United States v.
Patterson, 962 F.2d 409, 415 (5th Gr. 1992). PSRs are generally
deened to have sufficient indicia of reliability and therefore may
be used as evidence to support factual determ nations nmade by the
district court. El wood, 999 F.2d at 817.

In this case, the PSR provided sufficient evidence that Garza
exer ci sed managenent responsibility over the property, assets, or
activities of the crimnal organization. Kirkpatrick indicated
that Garza took over part of Rodriguez's role of handling the
tractor trailers and expense noney and, further, that he delivered
to Garza one of the organi zation's tractor trailers, which was then
used in a trafficking operation. Also, Lockaby identified Garza as
soneone who occasionally was involved in planning the hauling of
mar i huana and the distribution of noney. Finally, as indicated in
the addendumto the PSR, Agent Ganbrell stated that Garza, though

not a manager of people in the organization, did in fact manage



sone of its activities when told to do so by Rodri guez, the | eader
of the conspiracy. Indeed, in his owm sworn affidavit filed with
his objections to the PSR, Garza admts that he did "[a]t one point

take possession of an enpty trailer, but . . . was not
present when it was offloaded.” Although it is true that Garza
al so asserted in this affidavit that he was nothing nore than a
messenger or |ookout, that he "never exercised any independent

managenent , " the statenent quoted above undercuts this assertion
In any event, the district court did not clearly err in deciding
not to credit Garza's own self-serving, conclusory allegation in
his affidavit that he was never a manager of the organization's
property, assets, or activities.! GGarza presented no evidence at
the sentencing hearing. The PSR contains sufficient, reliable
evi dence to support the district court's determ nation.? W find
no clear error.

We do, however, perceive a potential |egal problemwth the

district court's decision to enhance under these circunstances.

. At the sentencing hearing, the district court told Garza, "The
Court is convinced that you were considerably nore than a nere
messenger in this case. The evidence supports the concl usion by
this Court that you had substantial involvenent in this conspiracy
and in inplenenting the conspiracy."”

2 On appeal, Garza contends that the district court clearly
erred in adopting the PSR s finding that he exercised any
managenent responsibility inthe crimnal organi zation, because the
gover nnent of fered no evidence at the sentencing hearing to support
this claim The district court, however, already had anple
evidence in the anmended PSR to resolve this contested finding

G ven the adequacy of the proof already before the district court
at the sentencing hearing, it could hardly be said to conmt clear
error in not requiring yet nore evidence on this point. United
States v. Mra, 994 F. 2d 1129, 1141 (5th Cr.) ("The district court
may accept the facts set forth in the PSR even when these facts are
di sputed. "), cert. denied, 114 S.C. 417 (1993).
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The guideline section at issue, U S S. G § 3Bl.1(c), requires a
two-point increase in the offense level "[i]f the defendant was an
organi zer, |eader, nmanager, or supervisor in any crimna
activity." According to the conmmentary effective Novenber 1, 1993,
t hat acconpanies this section, see id. appendix C, anend. 500, an
upward "adjustnent" wunder section 3Bl1l.1 is available when the
def endant's managenent responsibility is over other participants in
the crimnal organization, as opposed to the organization's
property, assets, or activities, id. coomentary n.2, the basis for
t he enhancenent here. See generally United States v. Ronning, 47
F.3d 710, 711-12 (5th Gr. 1995). The commentary reads,

"To qualify for an adjustnent under this section, the

def endant must have been t he organi zer, | eader, nmanager,

or supervisor of one or nore other participants. An

upward departure may be warranted, however, in the case

of a defendant who did not organize, |ead, nanage, or

supervi se another participant, but who nevertheless

exerci sed managenent responsibility over the property,

assets, or activities of a crimnal organization."

US S G 8 3Bl.1(c) conmmentary n.2 (enphasis added).
An argunent can certainly be nade, based on the above, that an
adj ustnent of the base offense |evel is appropriate only when the
managenent responsibility concerns other participants of the
crimnal organi zation and that, by negative inplication, when such
responsibility concerns instead the property, assets, or activities
of the organi zation, no adjustnent to the offense | evel as such is
proper, although an upward departure from the calculated
i nprisonnment range may be. It is clear fromthe record that the
district court, the parties, and the probation officer who conpil ed

the PSR all believed that Garza's mnmanagenent responsibility

triggered a two-point adjustnent in the offense |evel rather than



a departure fromthe guideline range.® It is equally clear that
the district court and the parties did not perceive, or at |east
i gnored, any distinction between these two routes to an ultimte
enhancenment of Garza's sentence.

However, no objection was ever nmade bel ow, and no argunent is
advanced here, that the district court erred in treating Garza's
sent ence enhancenent as an offense | evel adjustnent rather than a
departure.* Even if we assune the adjustnent nade here was plainly
erroneous at the tinme of sentencing,® an argunent not advanced by
Garza in this appeal, "plain forfeited errors affecting substanti al

rights shoul d be corrected on appeal only if they "seriously affect

the fairness, integrity, or public reputation of judicial
proceedings.'" United States v. Calverley, 37 F.3d 160, 164 (5th
3 At the sentencing hearing, the district court concluded that

Garza "does qualify for a two-level increase under [8§8 3B1.1(c)]
because [the court] think[s] he was a manager in a crimnal
activity . "

4 Garza did object below to the adjustnent on the ground that,
since the "property, assets, and activities" |anguage appears only
in the coomentary, it should not add to the terns of the actua
gui deline provision. This objection was not concerned, however,
with the net hod of enhancing Garza's sentence, either by adjusting
the offense level or by departing upwardly from the gquideline
range, but wwth the fact that his sentence was enhanced at all. In
any event, no such contention has been brought forward on appeal.

5 Since the commentary to section 3B1.1 was anended in 1993, at
| east two Circuits have determ ned t hat managenent responsibilities
over the organization's property, assets, or activities alone
cannot justify an enhancenent under that section, although an
upward departure may be warranted. See United States v. Fones, 51
F.3d 663, 668-70 (7th Cr. 1995) (overruling United States .
Carson, 9 F.3d 576, 592 (7th Cr. 1993), cert. denied, 115 S. C
135 (1994)); United States v. Geenfield, 44 F.3d 1141, 1146 (2d.
Cr. 1995 ("[T]lhe Application Note seens clearly to preclude
managenent responsibility over property, assets, or activities as
the basis for an enhancenent under 8§ 3Bl1.1(c).").
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Cr. 1994) (en banc) (quoting United States v. dano, 113 S. C

1770, 1778 (1993)), cert. denied, 115 S.Ct. 1266 (1995). Here,
regardl ess of any error, plain or otherw se, Garza was nonet hel ess
subject to sone form of sentencing enhancenent for his nmanagenent
responsibilities over the property, assets, or activities of the
crimnal organization by way of an upward departure from the
gui deline range. Failure to consider this unassigned and forfeited
error will not result in a fundanental m scarriage of justice

Furt hernore, we enphasize that Garza has not raised this forfeited
point on appeal; plain error analysis typically presupposes that
the error at issue, though forfeited below, has been urged on
appeal. United States v. Johnson, 718 F.2d 1317, 1325 n.23 (5th
Cir. 1983) (en banc). Aside fromjurisdictional defects, we do not
scan the record for unassigned error; contentions not raised on
appeal are generally deened waived. |d.; see also United States v.
VWl | ington, 889 F.2d 573, 580 n.9 (5th Cr. 1989). W therefore do
not resolve the nerits of this |egal issue.

Garza's second claim on appeal is that the district court
erred in factoring the two Hi dalgo County nmari huana convictions
into his total crimnal history score because those convictions, he
all eges, formpart of the rel evant conduct for the i nstant offense.
We observe at the outset that Garza has inadequately briefed this
issue, as he cites no authority, not even the sentencing
gui delines, in support of his position. Although Garza did cite
t he Doubl e Jeopardy Clause in the district court, a recent Suprene
Court decision forecloses that argunent. Wtte v. United States,

115 S .. 2199 (1995) (upholding against a nultiple punishnment
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chal l enge the sentencing court's consideration of drug anounts
involved in prior, "relevant conduct" offenses under U S . S. G 8§
1B1. 3, at |east when the resulting guideline range is within the
| egi sl atively authorized puni shment range).® Moreover, the prior
convictions in question are state convictions, and the Constitution
does not prohibit dual sovereigns from separately punishing an
i ndividual for the same conduct that violates both state and
federal laws. United States v. Rosogie, 21 F.3d 632, 634 (5th Cr
1994) .

In any event, even assunming that Garza's attack is |aunched
fromauthority beyond the Doubl e Jeopardy C ause, we still believe
it to be without nerit. Six of Garza's fourteen crimnal history
points were based on two "prior sentences" for the delivery of
mar i huana in Hi dal go County. See US.S.G 8§ 4Al.1(a). A prior
sentence is defined "as any sentence previously inposed upon
adj udi cation of guilt, whether by guilty plea, trial, or plea of

nol o contendere, for conduct not part of the instant offense."” |d.

8§ 4A1.2(a)(1) (second enphasis added). Garza contends that his
Hi dal go County convi ctions shoul d not be counted as prior sentences
under section 4Al.1(a) because they were based on conduct in the
instant crimnal conspiracy. The district court disagreed, and so
do we. Garza's argunent on this point is based on nothing nore
t han hi s undocunented assertion that "the marijuana involved in the

most serious of nmy offenses was derived from [Rodriguez's]

6 The statutory range for Garza's offense, 21 U. S.C. § 841(a),
is between five and forty years. |d. 8 841(b)(1)(B). H s actua
sentence of 220 nonths (less than 19 years) falls within this
range. See Wtte, 115 S. C. at 2206.
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operation."” Beyond this statenent, there is no indication in the
record that there is any connection whatever between the Hidal go
County offenses and the instant conspiracy. More inportantly,
conspiracy is not the offense of which Garza was convicted, either
here or in state court; he was convicted only for possession with
the intent to deliver one hundred or nore kilogranms of mari huana
sonetine in early 1990 in Grayson County. The state convictions
i nvol ved mari huana offenses occurring in Hi dalgo County during
March and August of 1991.7 W also note that these Hi dal go County
of fenses and convictions are still "prior sentences" even though

they took place after the offense conduct charged in this case.

! Furthernore, there is nothing to indicate that the drug
anounts involved in these prior state convictions were counted as
"rel evant conduct" used to conpute the base offense |evel under
US S G 8§ 1B1.3. The 2,903 kil ogranms of marihuana for which the
PSR held Garza accountable were based on four drug trafficking
trips that each involved sone 1,600 pounds of marihuana. These
anounts were considered relevant conduct and factored into
cal cul ations under the Drug Quantity Tabl e because the Governnent
had i nformati on that Garza was i nvolved in sonme significant way on
each of these trips. The Governnment had no such information
regarding the two offenses charged in Hidalgo County, neither of
which is nmentioned in the PSR s discussion of relevant conduct.
For that reason they clearly were not counted under the Drug
Quantity Table in determ ning Garza's base offense | evel. Although
Garza asserts in his affidavit that the mari huana involved in his
state offenses "was derived from [Rodriguez's] operation,” that
al | egati on does not support a claimthat these anounts were used to
calcul ate his base offense level. After all, Garza was not held
accountable for all 99, 200 pounds of the organization's trafficked
mar i huana, but only for those four trips in which he was found to
have participated. Finally, even if we were to assune, arguendo,
that all the mari huana anounts involved in the prior state offenses
(a maxi mum of 2,200 pounds) had been erroneously included in the
of fense | evel cal cul ation, such an error woul d be harnl ess because
i f such amobunts were entirely subtracted fromthe total for which
he was held accountable (6,400 pounds or 2,903 kilograns), the
difference (4,200 pounds or 1,905 kilogranms) would still fall
wi thin the applicable range found in the Drug Quantity Table (1, 000
to 3,000 kil ograns).
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United States v. Lara, 975 F.2d 1120, 1129 (5th Cr. 1992); see
also US. S G 8§ 4A1.2, comentary n.1 (including as a prior
sentence one "inposed after the defendant's commencenent of the
i nstant offense, but prior to sentencing on the instant offense").
We thus find no error in the district court's reliance on Garza's
prior state convictions in determning his Crimnal History
Cat egory.
Concl usi on
For these reasons, Garza's sentence is

AFF| RMED.
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