IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41337
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

RONALD LOUI' S DUCKETT, al/k/a
Ronal d Loui s Washi ngton, a/k/a
M chael Lincoln, a/k/a

Ronal d Washi ngt on Duckett,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:93-CR-35)

(June 6, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Ronal d Louis Duckett was convicted on a

plea of guilty for violating 18 U S C. 8§ 922(g)(1), felon in

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



possession of a firearm In this, his second appeal, he contends
that the district court erred in denying his notionto wthdraw his
guilty plea, abused its discretion in connection with Duckett's
attenpt to attack prior convictions collaterally, and potentially
exceeded the statutory maxinmum sentence in the conbination of
i nprisonnment and supervised release inposed. W decline to
consi der Duckett's conplaint regarding withdrawal of his pleas, as
he failed to assign such error in his original appeal; we find no
abuse of discretion in the district court's ruling on the issue of
collateral attack on prior convictions; and, for lack of an Article
1l case or controversy, we are without jurisdiction to consider
Duckett's hypothetical conplaint regarding the statutory maxi num
sentence. For the reasons set forth below, we affirm
I
FACTS AND PROCEEDI NGS

Represented by counsel appointed under the Crimnal Justice
Act, Duckett pleaded guilty to possession of a Smth and Wsson
. 357 magnum revol ver, having been previously convicted of a crine
puni shabl e by i nprisonnment for a termexceedi ng one year. Duckett

agreed, inter alia, to waive his right to appeal any issue except

those related to the application of the Sentencing Cuidelines or
the basis for any upward departure that the district court m ght
i npose.

Prior to sentencing, counsel infornmed the district court that
Duckett no longer wished to plead quilty. The district court

declined to entertain a request to withdraw the guilty plea and



permtted Duckett to consult further with his attorney before
sent enci ng.

The district court inposed a term of inprisonnent of
60 nonths, a three-year termof supervised rel ease, a $5,000 fine,
and a speci al assessnent of $50. Duckett appeal ed the sentence in
this court.! W concluded that Duckett had not received a copy of
the presentence report (PSR) tinely, vacated the sentence, and
remanded for resentencing.

On remand, Duckett filed a notionto withdrawhis guilty plea,
which the district court denied. It found that Duckett's plea was
knowi ng and vol untary and that Duckett understood that there was no
agreenent under which he was to receive a sentence of between
27 and 33 nonths inprisonnent. The district court also found that
i f Duckett were allowed to withdraw his plea, the governnent woul d
suffer prejudice, the court woul d suffer substantial i nconveni ence,
and judicial resources would be wast ed.

The district court inposed the sane sentence wth the
exception of the fine, which the court elimnated. Duckett tinely

filed a notice of appeal.

! Lester W Vance, the appointed attorney of record filed a
motion to wthdraw from representati on on appeal. The reasons
given were that the relationship had irretrievably broken down and
t hat Duckett did not wish to be represented by Vance. The district
court granted the notion to wthdraw and appoi nted Scott Smth to
represent Duckett.
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ANALYSI S
A. Denial of Mtion to Wthdraw Pl ea

Duckett contends that the district court erred in denying his
motion to withdraw his guilty plea before sentencing. He argues
that his guilty plea was not know ng and vol untary because he was
m sl ed by counsel regarding the sentence. Duckett asserts that he
was not aware that he had been m sl ed because he did not tinely
receive a copy of the PSR that once he becane aware of his
potential sentence, he asked to withdraw his plea at the first
opportunity. Duckett also argues that the district court erred
when, on remand, it did not conduct an evidentiary hearing on the
nmotion to withdraw the plea.

The governnent argues that the district court's denial of the
motion to withdrawis not appeal abl e because (1) Duckett wai ved his
right to appeal the conviction in the plea agreenent, and (2) he
relinqui shed the right to have the claimreviewed by not asserting
it in his first appeal.

"[A] defendant may, as a part of a valid plea agreenent, waive

his statutory right to appeal his sentence.” United States v.
Mel ancon, 972 F.2d 566, 568 (5th G r. 1992). "[T]he waiver nust be
informed and voluntary."” 1d. at 567. As the issue presented by
Duckett on appeal is whether the plea agreenent was valid, it would
be i nappropriate to enforce the waiver.

Duckett nay nevertheless have relinquished his right to

chal l enge his guilty plea when he failed to raise that issue in his



first appeal. On the first appeal, we only addressed the issue
whet her the district court conplied with 18 U S.C. 8§ 3552(d) and
Fed. R Cim P. 32(c)(3)(A) in inposing sentence when Duckett was
given only 30 mnutes to reviewthe PSRwith his counsel. Duckett
made no contention on the first appeal that his conviction was
invalid because his plea was not know ng and vol untary.

Duckett could have raised the issue in the prior appeal
Al t hough he had not filed a witten notion to withdraw his plea
bef ore sentencing, defense counsel announced at sentencing that
Duckett had informed counsel that he did not wish to plead guilty.
The district court declined to entertain any request to w thdraw
the qguilty plea, gave Duckett 30 mnutes to consult with his
attorney, and proceeded wth the sentencing.

A party may not omt an argunent on a first appeal and present

it on a second appeal. Paul v. United States, 734 F.2d 1064, 1066

(5th CGr. 1984) (citing inter alia J. More, J. Lucas, T. Currier,
1B Moore's Federal Practice § 0.404[1] n. 15 (1983)). "When a
party could have raised an issue in a prior appeal but did not, a

court later hearing the sane case need not consider the matter."

United States v. Wight, 716 F.2d 549, 550 (9th Cr. 1983). W
decline to consider this issue raised for the first tine in a
second appeal .

B. Collateral Attack on Prior Convictions

Duckett contends that the district court erred in cal cul ating
his crimnal history points. He asserts that his crimnal history

category should be |V, based on seven crimnal history points



rather than VI, based on 14 crimnal history points. Ducket t
argues that he received a harsher sentence in violation of the
Ex Post Facto O ause because he was not permtted to chall enge
constitutionally insufficient convictions. He states that the
district court applied the 1993 anended version of § 4Al. 2,
coment. (n.6), which explicitly provides that "this guideline and
commentary do not confer upon the defendant any right to attack
collaterally a prior conviction or sentence.”

Duckett concedes that we have held in United States v.

Canal es, 960 F.2d 1311, 1314-15 (5th Cr. 1992) that the anmendnent
to application note six is only a procedural provision and does not
i nvol ve an ex post facto violation. He urges this court to revisit
the i ssue because the change does in fact increase the sentence as
applied to him

Duckett contends that the district court believed that it was
prohibited from exercising its discretion to examne the prior

convictions given the Suprene Court's holding in Custis v. United

States, 114 S. C. 1732 (1994). |In Custis, the Suprene Court held
that a defendant in a federal sentencing proceeding cannot
collaterally attack the validity of a previous state conviction
used to enhance his sentence under 18 U S.C. 8 924(e) unless he
does so on the basis that he was denied counsel in the prior
proceedi ng. Custis, 114 S. C. at 1735-39. Duckett contends that
Custis is a very narrow holding and has not affected Canales.
Thus, he argues, the district court should have exercised its

di scretion to exam ne the prior convictions.



"The guidelines in effect at the tine of sentencing are the
appropriate source for determning a sentence absent an ex post

facto problem"” United States v. Gonzales, 988 F.2d 16, 18

(5th Cr.), cert. denied, 114 S. C. 170 (1993). Comentary (n.6)

to 8§ 4Al. 2 was anended effective Novenber 1990. Canales, 960 F. 2d
at 1313. "The background note to that sanme section explicitly
reserves for court determnation the issue of whether a defendant
may collaterally attack at sentencing a prior conviction." 1d.
(internal quotation and citation omtted). Application note 6 is
"a procedural provision that governs how challenges to prior
convi ctions may be brought" and does not involve the Ex Post Facto
Clause. 1d. at 1314.

In his brief, Duckett asserts that he was previously sentenced
under the 1991 version of the guidelines. The PSR indicates that
the version effective Novenber 1992 was used to prepare the report,
even though sentencing was scheduled for Novenber 19, 1993.
Al t hough at resentencing on Decenber 2, 1994, the Novenber 1993
version was used, whether the district court used the 1992 or 1993
version of the guidelines at resentencing is inmmaterial. The two
versions are virtually identical except that the anendnent
concerning collateral attack of prior convictions is part of
application note 6 in the 1993 version but appears in the
background coments in the 1992 version. The fact that the wording
is slightly different presents no ex post facto problem

"[A] court is only required to exclude a prior conviction from

the conputation of the crimnal history category if the defendant



shows it to "have been previously ruled constitutionally invalid';

otherwi se, the district court has discretion as to whether or not

to allow the defendant to challenge the prior conviction at
sentencing." Canales, 960 F.2d at 1315.

Duckett raised this issue in his objections to the PSR on
resentencing, and the district court permtted argunent on the
objections prior to resentencing. The record reflects that both
Duckett and the district court were aware that a collateral
chal l enge to the convictions used to calculate the crimnal history
category was discretionary under Canales. The district court
exercised its discretion and all owed a col |l ateral challenge only to
those prior convictions in which Duckett was uncounsel ed. The
district court agreed that Custis involved enhancenent under the
career offender statute but applied the reasoning in Custis to
Duckett's situation.?

Duckett argued in the district court that, contrary to the
PSR, he was not represented by counsel in his 1984 |arceny and
assault convictions. Duckett testified that he was arrested for
public intoxication in Tennessee and was hel d to answer to the 1974
charges at that tine. He insists that, to obtain release, he

pl eaded guilty to the 1974 charges w thout consulting with an

2 W have not yet addressed the question whether Custis
shoul d be expanded beyond prior convictions used to enhance a
sentence under 18 U.S.C. 8§ 924(e). The government cites authority
in other circuits that have addressed the issue, but we need not
decide the issue in this case because the district court relied on
Canales and used the reasoning of Custis as a guideline to
determ ne whether to permt Duckett to attack his prior conviction.



attorney.

On cross-exam nation, Duckett was questioned concerning his
conversation with Janmes Parsons, the probation officer who prepared
the PSR, and was asked why he had not previously objected to that
portion of § 22 that stated that he had retained an attorney to
represent himin the Tennessee pl ea agreenent. Duckett was unabl e
to give a clear answer. Parsons testified that he interviewed
Duckett on two occasions. At the presentence interview, Duckett
tol d Parsons that he did not have a court-appointed attorney in the
Tennessee case but had hired an attorney to represent him Parson
reviewed the NCIC rap sheet with Duckett but discerned no need to
contact the probation office in Tennessee because Duckett was abl e
to answer all of his questions, including telling Parsons that he
had an attorney.

The district court found not credi bl e Duckett's testinony that
he did not have counsel. The court based its credibility
determ nations on the testinony of the probation officer and the
fact that Duckett had not objected to the PSR on this point.
Duckett objected on this ground only after the district court ruled
t hat Ducket t could collaterally attack only uncounseled
convictions. The district court further stated that it would not
permt Duckett to attack a conviction on the ground that it did not
conply with the Tennessee Speedy Trial Act because the Act
presumabl y had been wai ved and because "it couldn't be attacked on
that basis at this time in this proceeding.” W conclude that the

district court did not abuse its discretion in disallowng a



collateral attack on Duckett's prior convictions.

C. Statutory Maxi mum Sent ence

Duckett contends that the district court erred in inposing
supervi sed rel ease i n excess of the statutory maxi numsentence. He
asserts that, if his supervised release were to be revoked on the
| ast day of his three-year term and he was then sentenced to three
years in prison, his total sentence would exceed the ten-year
statutory maxi mum under 8§ 922(g)(1).

We have no jurisdiction to address Duckett's claimon this

poi nt . See United States v. Schoenborn, 4 F.3d 1424, 1434

(7th Gr. 1993). To be justiciable, a claimnust "present a real
and substanti al controversy which unequivocally «calls for

adj udi cation of the rights clained." Poe v. Ul man, 367 U S. 497,

509 (1961) (Brennan, J. concurring); US. Const. Art. III, § 2,
cl. 1. At this juncture, Duckett's claimis purely hypothetical;
it "has not ripened into the definite and concrete controversy"

necessary for adjudication. See Cross v. Lucius, 713 F. 2d 153, 159

(5th Gr. 1983). A hypothetical claimdoes not present us with the
Article Il case or controversy requisite to our jurisdiction.

For the foregoing reasons, the rulings of the district court
are, in all respects,

AFFI RVED.
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