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PER CURI AM *

Charles Lews Hatcher filed suit against Janmes A. Collins,
Director of the Texas Departnent of Crimnal Justice, Institutional
Division ("TDCJ-1D'), and other TDCJ-I1D officials (collectively,
"TDCJ-1D officials") under 42 U S.C. § 1983 (1988), conpl ai ni ng of

constitutional violations during his confinenent in prison. After

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



a Spears hearing, the nmagistrate judge dismssed the |awsuit
W thout prejudice as frivolous and premature under 28 U S C
§ 1915(d) (1988). W affirm

I

In 1985, a Tarrant County jury convicted Hatcher of burglary
and sentenced himto forty years' inprisonnent. The United States
District Court for the Northern District of Texas denied his
request for habeas corpus relief. 1n 1991, this Court reversed the
district court's judgnent and renmanded the cause to the district
court, which ordered the State of Texas to retry Hatcher, or the
wit would be granted. The State initiated a retrial, and Hatcher,
on parole since 1988, pled guilty to the charge. He again received
a forty-year sentence with credits for good tine served.

At the tinme of his retrial, Hatcher had other crimnal cases
pendi ng against him The State tried all of these cases
simul taneously, resulting in an additional twenty-year sentence.
Because Hatcher incurred this new conviction while ostensibly on
parol e, the TDCJ-1D processed hi mas a parol e viol ator based on his
1985 conviction, rather than as a new offender, based on his new
1991 conviction. Accordingly, the TDCJ-1D deni ed hi mhi s good-tine
credits.! Hatcher attenpted to correct his records for twenty-two
months, finally filing an application for a wit of habeas corpus
inthe 297th District Court of Tarrant County, Texas. Accordingto

Hatcher, in the State of Texas' reply to the wit, Helena F.

1 A parol ee returned fromparol e under a new conviction is not eligible

for credit restorations.
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Faul kner, Tarrant County Assistant Crimnal D strict Attorney,
spoke to M. Charl ey Val dez, TDCJ-I1D s O assification and Treat nent
Receiving O fice Supervisor, about Hatcher's claim M. Val dez
informed Ms. Faul kner that the Institutional D vision records had
been changed to reflect the sentence date of 1991, rather than
1985. Four nonths |ater, for unknown reasons, Hatcher's records
wer e changed back to reflect the sentence date of 1985 rather than
1991. 2

Because of this allegedly incorrect processing under the 1985
conviction instead of the 1991 conviction, Hatcher clained that the
TDCJ-1 D had denied himeligibility for parole.® He filed this suit
in the United States District Court for the Eastern District of
Texas, contending that the incorrect processing and the TDCJ-1D
officials' failure to correct their m stake deni ed hi mdue process
under both the Federal and Texas Constitutions. Six nonths |ater,
Hat cher filed another application in the Tarrant County court for
a wit of habeas corpus.

A United States magistrate judge held that Hatcher's § 1983
| awsuit properly sounded i n habeas corpus and dism ssed it w thout
prejudice as frivolous and prenmature. Several nonths after the
dismssal, the Tarrant County court granted Hatcher's habeas

petition. Hatcher now appeals.

2

The record does not reflect the disposition of the habeas corpus
action.

8 TDCJ-ID records indicate that with his good-tine credits, Hatcher

shoul d have been eligible for parole on January 2, 1994. Wthout his good-tine
credits, Hatcher will not qualify for parole until August 3, 1996.
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I

If a district court determnes that an in forma pauperis
conplaint is frivolous, it may dismss the action. 28 U S . C
8§ 1915(d); accord Mackey v. Dickson, 47 F.3d 744, 745 (5th Cr.
1995). An action is frivolous when it "lacks an arguable basis
either inlawor fact." Neitzke v. WIllians, 490 U S. 319, 323-25,
109 S. . 1827, 1831-32, 104 L. Ed. 2d 338 (1989); accord Mackey,
47 F.3d at 745; Booker v. Koonce, 2 F.3d 114, 115-16 (5th G r.
1993). We review a 8 1915(d) dism ssal for abuse of discretion
Denton v. Hernandez, 504 U S. 25, |, 112 S C. 1728, 1734, 118
L. Ed. 2d 340 (1992); Mackey, 47 F.3d at 745.

Under Heck v. Hunmphrey, = US | 114 S. C. 2364, 129 L.
Ed. 2d. 383 (1994), "when a state prisoner seeks damages in a
§ 1983 suit, the district court nust consi der whether a judgnent in
favor of the plaintiff would necessarily inply the invalidity of
his conviction or sentence; if it would, the conplaint nust be
di sm ssed unl ess the plaintiff can denonstrate that the conviction
or sentence has already been invalidated." |d. at 2372; see also
Mackey, 47 F.3d at 746 ("If success for the plaintiff in his
section 1983 suit would challenge the constitutionality of his
conviction and the plaintiff cannot show that the conviction has
been reversed, expunged, invalidated, or called into question by
the issuance of a habeas wit, the district court may properly
di sm ss the section 1983 cl ai munder section 1915(d)."). "Even a
prisoner who has fully exhausted avail able state renedi es has no

cause of action under § 1983 unless and until the conviction or
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sentence is reversed, expunged, invalidated, or inpugned by the
grant of a wit of habeas corpus.” Heck, = US at __ , 114 S
. at 2373.

A judgnment in favor of Hatcher on his 8§ 1983 claim would
necessarily inply theinvalidity of the TDCJ-1D s processing of his
conviction, its subsequent denial of his good-tine credits, andits
determnation of his parole eligibility date. See Jackson .
Vannoy, 49 F.3d 175, 177 (5th G r. 1995) (holding that an inmate
could not make a 8§ 1983 challenge to an arrest that led to the
revocation of his parole because to do so would necessarily inply
the invalidity of the revocation of parole), petition for cert.
filed, _ USLW ___ (US My 15 1995 (No. 94-9704).4
Because such a finding challenges the duration of Hatcher's
confinenent, it falls squarely under Heck, and thereby requires a
denonstration that Hatcher has obtained restoration of his good-
time credits and correction of his parole eligibility date through
a wit of habeas corpus. See MG ew v. Texas Bd. of Pardons &
Paroles, 47 F.3d 158, 161 (5th Gr. 1995) ("Because an action
attacking the validity of parole proceedings calls into question

the fact and duration of confinenent, it nust satisfy the Heck

4 See al so Serio v. Menber of La. State Bd. of Pardons, 821 F.2d. 1112,
1117 (5th Gr. 1987) (holding that "a prisoner challenging a “single allegedly
defective hearing' affecting the date of his parole eligibility or rel ease nust
first pursue his claimthrough habeas corpus regardl ess of the nature of the
relief that he requests.” (citing Al exander v. Ware, 714 F. 2d 416, 419 (5th Gr.
1983)). Al though Hatcher alleges a continuing violation of due process, his
claim is analogous to the challenge against a "single allegedly defective
heari ng" contenplated i n Seri o because it does not chal | enge a broad-based policy
of the TDCJ-1D, but only an error in his particular case. See Serio, 821 F.2d
at 1118 (discussing the distinction between broad-based cl ass action chal | enges
to general rules and procedures and narrow attacks on the procedure followed in
a single hearing).
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el ement."). Accordingly, the district court properly held that
Hat cher coul d not request relief under 8§ 1983 because he had not
yet successfully pursued his claimthrough habeas corpus.

In his appellant's anended brief, Hatcher appended a copy of
the Tarrant County Court's order granting himhabeas relief after
the district court's dismssal, and he clained that the order was
"very sufficient to the instant cause of action.” W construe this
as a contention that Hatcher has obtai ned habeas corpus relief as
required by Heck,®> but he did not present this claim to the
district court. Therefore, we do not consider this claimfor the
first time on appeal unless Hatcher has shown that a manifest
injustice will otherwise result. See United States v. Madkins, 14
F.3d 277, 279 (5th Gr. 1994) (refusing to review issue not
presented first to district court); Varnado v. Lynaugh, 920 F.2d
320, 321 (5th Gr. 1991) (declining to reviewissues raised for the
first time on appeal unless issues involved purely | egal questions
or would result in manifest injustice if not reviewed). Because
the district court dismssed Hatcher's claimw thout prejudice, he
may refile and pursue his civil rights action in light of the
habeas relief. Accordingly, we do not consider Hatcher's newclaim
on appeal .

11

For the foregoing reasons, we AFFIRM the judgnent of the

5 We construe pro se pleadings liberally. See Haines v. Kerner, 404
US 519, 92 S. C&. 594, 30 L. Ed. 2d. 652 (1972) (holding a pro se conplaint,
"however inartfully pleaded," to "less stringent standards than fornmal pleadings
drafted by | awers").

- 6-



district court.



