IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41331
Conf er ence Cal endar

BENNY E. TRI MBLE
Peti ti oner- Appel | ant,
ver sus

VWAYNE SCOIT, Director
TDCJ-Institutional D vision,

Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:93-CV-759
~ June 28, 1995
Before JONES, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

"[A] serial habeas petition nust be dism ssed as an abuse of
the wit unless the petitioner has denonstrated "cause' for not
raising the point in a prior federal habeas petition and
"prejudice' if the court fails to consider the new point."

Saahir v. Collins, 956 F.2d 115, 118 (5th Gr. 1992). Even if

the petitioner fails to satisfy the cause and prejudi ce standard,

this court may still entertain his serial petition to prevent a

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



No. 94-41331
-2

"fundanental mscarriage of justice." Hudson v. Witley, 979

F.2d 1058, 1063 (5th Cr. 1992). "The m scarriage of justice
exception applies only to extraordi nary instances when a
constitutional violation probably has caused the conviction of
one innocent of the crine." [|d. (internal quotations and
citation omtted). A dism ssal under Rule 9(b) of the Rules
Governing 28 U.S.C. 8§ 2254 Cases will be reversed only for an
abuse of discretion. [|d. at 1062.

The magi strate judge found that Trinble "was aware of all of
the facts necessary to nake his present ineffective assistance of
counsel claimwhen he filed the initial petition for a wit of
habeas corpus in this Court." The magi strate judge also found
that Trinble had presented no evidence of factual innocence. The
district court dismssed Trinble's petition, wth prejudice, as
an abuse of the writ.

On appeal, Trinble fails to address the dism ssal of the
i neffective-assistance all egations presented in his second habeas

petition. Thus, these issues are abandoned. Hobbs v. Bl ackburn,

752 F.2d 1079, 1083 (5th Cr.), cert. denied, 474 U. S. 838

(1985). Instead, Trinble argues that his post-arrest confession
was obtained in violation of his constitutional rights, and he
did not receive a full and fair hearing on his notion to suppress
t he confession.

Trinble first raised these issues in his objections to the
magi strate judge's report. Even if the district court erred by
not construing this filing as an anendnent to his petition, See

McG uder v. Phelps, 608 F.2d 1023, 1025 (5th Cr. 1979),
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di sm ssal was proper. First, Trinble was aware that the new
clains were susceptible to dismssal under Rule 9(b)." Further
in both in his objections and on appeal, Trinble concedes that he
is attenpting to bring clains that have been previously resol ved
against him "Unless a habeas petitioner shows cause and
prejudice, a court may not reach the nerits of . . . successive
clains which raise grounds identical to grounds heard and deci ded

on the nerits in a previous petition[.]" Sawer v. Witley, 112

S. . 2514, 2518, (1992) (internal citation and enphasis
omtted) (citing Kuhlmann v. Wlson, 477 U S. 436 (1986)).

However, rather than advanci ng any argunent regardi ng cause or
prejudice, Trinble nerely attenpts to argue the nerits of these
clains yet again.

Al t hough Trinbl e cannot neet the cause and prejudice
standard, this court may hear the nerits of his successive clains
if the failure to hear those clains would constitute a

"mscarriage of justice." See Sawer, 112 S. C. at 2518. This

very narrow exception "allows] successive clains to be heard if
the petitioner "establish[es] that under the probative evidence
he has a colorable claimof factual innocence.'" 1d. at 2519
(quoting Kuhl mann, 477 U. S. at 454). Trinble has not alleged

t hat he was innocent of the crine; thus, his clainms do not

inplicate the actual innocence exception.

" Moreover, the district court's failure to give the
requi red notice was harm ess because there were no facts that
Trinble could allege to prevent his claimfrom being di sm ssed
under Rule 9(b). See WIllians v. Witley, 994 F.2d 226, 231 n.2
(5th Gr.), cert. denied, 114 S. C. 608 (1993).
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APPEAL DI SM SSED. See 5th CGr. R 42.2.



