IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41330
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CHARLES RAY MCCALLUM

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:94-CR-29

August 23, 1995
Before KING JOLLY, and WENER, G rcuit Judges.
PER CURI AM *

In this direct crimnal appeal, Charles Ray MCal |l um
chal l enges the district court's failure to award him an of fense-
| evel reduction pursuant to U.S.S.G 8§ 2K2.1(b)(2). MCallum
contends that his intended use of the firearns was for the |awf ul
pur pose of hunting and collection and that "[a]ny m suse of the

firearnms during his periodic nental illness does not nullify the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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fact that the firearns were obtai ned and nostly used for

| egitimate sporting and coll ecting purposes.” (enphasis added).

| f a defendant possessed "all ammunition and firearns solely
for lawful sporting purposes or collection, and did not

unl awful Iy di scharge or otherwi se unlawfully use such firearns or
ammuni tion," the defendant's offense | evel as determ ned under

8§ 2K2.1(b)(1) shall be decreased to level six. § 2K2.1(b)(2). A
felon claimng a reduction in offense | evel under § 2K2.1(b)(2)

bears the burden of establishing entitlenent by a preponderance

of the evidence. United States v. Shell, 972 F.2d 548, 550 (5th

Cr. 1992). Application of 8§ 2K2.1(b)(2) is determ ned by the
surroundi ng circunstances, including the nunber and type of
firearnms, the |ocation and circunstances of possession and act ual
use, and the nature of the defendant's crimnal history.
8§ 2K2.1(b)(2), comment. (n.10). "[I]t is not sufficient that one
anong several intended uses m ght be awful recreation or
coll ection; one of those nust be the sole intended use."” Shell,
972 F.2d at 553.

McCal | um does not directly challenge the district court's
determ nation that the application of 8§ 2K2.1(b)(2) is
i ndependent of a finding of conpetency. Nor does he cite
authority supporting his argunent that his m suse of the firearns
whi | e deranged shoul d not be held against him However, even
di scounting McCallums admtted m suse of the firearns when he
all egedly was inconpetent, MCallum has not proved by a
preponderance of the evidence that hunting or collection were

anong the sol e reasons he possessed the firearns. MCallunis
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testinony at sentencing wherein he admtted that he felt hunted
and was "going to hunt back" denonstrates that the district court
did not clearly err in not awarding the 8§ 2K2.1(b)(2) adjustnent.
This appeal is without arguable nerit and is thus D SM SSED
as frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Counsel is warned that "Federal Public Defenders are |like
all counsel subject to sanctions. They have no duty to bring

frivol ous appeals; the opposite is true." United States v.

Burl eson, 22 F.3d 93, 95 (5th Cir.), cert. denied, 115 S. C. 283
(1994). An appointed attorney who believes his client's case is

frivolous should file a brief pursuant to Anders v. California,

386 U.S. 738 (1967), in conjunction with a notion to w thdraw
fromrepresentation of the defendant. Future frivolous appeals
may | ead to sanctions.

APPEAL DI SM SSED



