UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-41315
Summary Cal endar

JUDY BI GPOND,

Pl ai ntiff-Appellant,
Cr oss- Appel | ee,

VERSUS

KW KSET CORPORATI ON,
Def endant - Appel | ee and Cross- Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:93Cv-191)

(Sept enber 25, 1995)
Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.
PER CURI AM !

In this Equal Pay Act case, plaintiff Bigpond challenges the
district court's take-nothing judgnent rendered in favor of her
enpl oyer, Kw kset. W affirm

The district court submtted this case to the jury on five
questions on plaintiff's Equal Pay Act and Title VIl clains. M.

Bi gpond has not appeal ed the adverse judgnent on her Title VI

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



claim Bigpond argues that the jury answered the three
interrogatories on the Equal Pay Act inconsistently. The three
interrogatories were (1) was Bi gpond paid | ess than conparabl e nal e
wor kers for the performance of equal work; (2) if so, were any such
differentials based on a factor other than sex; and (3) what
damages were suffered as a result of the pay differential. The

jury then answered question (1) "we do," finding that plaintiff was
paid | ess for conparable work. The jury then answered question
nunmber (2) "we do," finding that any pay differential was based on
a factor other than sex. The jury then failed to follow the
court's instructions and proceeded to question (3) and answered t he
damage interrogatory. The district court entered judgnent for the
def endant based on the affirmative answer to interrogatory (2)
establishing the defendant's affirmative defense.

W agree with the district court that 29 U S C § 206(d)
provi des the enployer with an affirmati ve defense to an Equal Pay
Act claimwhere the pay "differential is based on any ot her factor

other than sex." 29 U S. C 8§ 206(d)(1)(iv). Bigpond can take no

confort in the jury's decision to answer the damage interrogatory.

As we stated in Wite v. Ginfas, 809 F.2d 1157, 1161 (5th Gr.
1987), if the jury fails to follow a conditional instruction and
answer s subsequent questions it was instructed not to answer, we
review only those questions the jury properly answered.

Because the district court correctly entered judgnment on the
verdict, its judgnent is affirned.

AFFI RVED.






