UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41302
Summary Cal endar

TERRANCE KEI TH HUNT,
Pl ai ntiff-Appellant,

VERSUS

UNI TED STATES DEPARTMENT OF JUSTI CE, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Louisiana

M9AQ CV 776
( June 21, 1995 )

Before SMTH, Emlio M GARZA, and PARKER, Circuit Judges.
Per curiam’

Louisiana state inmate Terrance Keith Hunt ("Hunt"),
proceeding pro se, and the U S Depart nent of Justice
("CGovernnment") entered into a stipulated settlenent in Hunt's

action, brought pursuant to FED. R CRM P. 41(e), to regain

Local Rule 47.5 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



approximately $46,000 in seized assets. Hunt was convicted in
state court of various drug offenses in 1989. Pursuant to state
seizure warrants issued in 1988, Quachita Parish, Louisiana,
authorities seized Hunt's bank accounts and proceeds from
certificates of deposit ("CDs"). The noney was transferred to the
Federal Bureau of Investigation ("FBI"). This court remanded the
portion of the district court's original final judgnment which had
dism ssed the notion as to the Governnent. Hunt v. U S. Dep't of
Justice, 2 F.3d 96, 98 (5th Cr. 1993).1

Pursuant to the stipulated settlenent, the parties filed
a joint notion of dismssal. The district court granted the
dismssal. |In the settlement, Hunt released the Governnent from
further | egal action arising out of the seizure of the noney, and
the Governnent agreed to return the noney. After the dism ssal
Hunt filed a notion to collect interest on the noney held by the
Governnent. The district court denied the notion, and this court,
viewing the district court's action as a denial of a FED. R QvVv. P.
60(b) (6) notion, affirnmed. Hunt v. U S. Dep't of Justice, No. 94-
40249 (5th Cir. Sept. 23, 1994).

Hunt fil ed another post-judgnent notion, claimng that he had
new y di scovered evi dence and that Assistant United States Attorney
(AUSA) Richard WIllis had i nduced the settlenment by fraud. See Rul e
60(b)(2) & (3). Hunt alleged that the Governnent sent the

approxi mately $46, 000 to the Loui siana prison authorities, and the

This court affirned the dismssal as it applied to the
Loui si ana defendants. See Hunt, 2 F.3d at 98.
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authorities deposited the noney into Hunt's inmate account. The
next day, Louisiana seized the noney under an anended seizure
war r ant . Hunt referred to a pending proceeding in the Mddle
District of Louisiana in which he is or will be contesting the
propriety of those seizure proceedi ngs.

Hunt alleged that during settlenent negotiations, the AUSA
di scl aimred any know edge of proceeds from a third CD. Hunt
contended that a letter witten by Sergeant Via2 to an attorney,
St even Hansen, on February 18, 1994, indicated that Via turned over
to the FBI the proceeds fromthe third CD. Thus, the AUSA had to
know t hat the Governnent had these proceeds, and he lied to Hunt.
Hunt al so contended that the AUSA represented to Hunt that the
nmoney rel eased by the Governnent would be "free and clear."” Thus,
in light of the subsequent state forfeiture proceedings, this was
anot her instance of fraud by the AUSA Further, Hunt contended
that his agreenent to release the Governnent from any action
arising fromthe circunstances of the seizure and retention of the
nmoney was not done in open court to ensure a know ng rel ease.

The Governnment opposed the notion. Exhibits acconpanied this
response, including the AUSA' s affidavit in which he denied
representing to Hunt that the noney would be free and clear. There
was also a copy of the letter witten by an officer of Federa
Honest ead Bank explaining to Hunt that the state authorities had

sei zed three CDs, that the bank had subtracted fromthe proceeds of

2Via was one of the state defendants sued by Hunt. Hunt, 2
F.3d at 97 n.1. This court affirnmed the dism ssal as against the
state defendants. [|d. at 98.



those CDs the penalty for early withdrawal and the anmount owed on
| oans for which Hunt had used the CDs as collateral.

The magi strate judge reconmended the denial of Hunt's notion.
After Hunt filed objections to the report, the district court
reviewed the entire record, adopted the nagistrate judge's
reasoni ng and findings, and denied the Rule 60(b) notion.

DI SCUSSI ON
A. Rule 60 Mdtion

Hunt chall enges the district court's denial of his Rule 60(b)
not i on. Hunt argues that the Governnent and state authorities
wor ked together in orchestrating the subsequent seizure by state
authorities of Hunt's noney after it was deposited in his innmate
account. He contends that this is "newy discovered evidence of
fraud to effect a release from liability." Specifically, he
all eges that the AUSA testified at a recent state court hearing in
whi ch Hunt was contesting the seizure of the noney fromhis i nmate
account and that the AUSA stated that he assuned the state would
reinitiate forfeiture proceedings against the noney, thus
supporting Hunt's contention that the Governnent comnmtted fraud to
i nduce the settlenent. Hunt's new evi dence argunent col |l apses into
his fraud argunent.

This court reviews the district court's ruling on the Rule
60(b) notion for an abuse of discretion. Aucoin v. K-Mart Apparel
Fashion Corp., 943 F.2d 6, 8 (5th Gr. 1991). "A Rule 60(b)(3)
assertion [of fraud, m srepresentation, or other m sconduct] nust

be proved by clear and convincing evidence, and the conduct



conpl ai ned of nust be such as to prevent the losing party from
fully and fairly presenting its case or defense." Longden .
Sunderman, 979 F.2d 1095, 1103 (5th Cr. 1992). By adopting and
concurring with the nmagi strate judge's reasoni ng and findings, the
district court viewed Hunt's notion as alleging two instances of
fraud or m srepresentation by the AUSA: 1) denying know edge of
the third CD and 2) assuring Hunt that the noney woul d be returned
free and clear. The district court determ ned that Hunt failed to
meet his burden on both allegations.

As for the first allegation of fraud -- the mssing third CD
the court concluded that the allegation was not supported by the
evidence. The letter fromthe bank to Hunt informed Hunt that the
state authorities seized the deposits in Hunt's bank accounts and
the proceeds for the CDs, |ess the penalty for early w thdrawal and
t he anbunt owed on Hunt's |oan with the bank. There was no noney
for which the seizing authorities had not account ed.

As to the second alleged m srepresentation -- noney free and
clear, the court relied upon the AUSA's sworn statenent that he did
not make any such assurances to Hunt, and upon the | ack of evidence
provi ded by Hunt indicating that Hunt had been defrauded as to the
I'i kel i hood of a reseizure of assets by state authorities. A review
of the evidence provided by the parties supports the court's
conclusion. Hunt's exhibits covering the return of the noney from
the Governnent, its deposit into his prison account, and its
seizure by state authorities as well as the AUSA' s affidavit and

supporting attachnents support the district court's findings.



In light of the evidence, the district court did not abuse its
di scretion in denying the Rule 60(b) notion. See Longden, 979 F. 2d
at 1103.

b. Coercion, breach, interest.

Hunt raises several issues indirectly related to the issue
di scussed above. Hunt argues that the Governnent used coercion to
i nduce Hunt's acceptance of the settlenent stipulation by
threatening Fed. R GCv. P. 11 sanctions and by initiating
settl enment negotiations. In objections to magistrate judge's
report, Hunt alleged that his "waiver" or agreenent to the
settl enment was coerced, thus his waiver was involuntary. There is
no i ndi cation, outside of Hunt's assertion, that the settl enent was
coer ced.

Hunt argues that the settlenent agreenent was breached by the
Governnent because the nobney was received by state prison
authorities on February 1, but was not deposited until February 22.
Hunt views this as governnental action which assisted the state
authorities in reseizing the noney. Despite Hunt's perception of
these facts, the Governnent, in accordance with the settlenent
agreenent, returned the noney to Hunt.

Hunt argues that state authorities conmtted fraud by del ayi ng
the deposit of the noney into Hunt's account for 21 days, which
provided the tinme to seize the noney again. Hunt is attenpting to
litigate the propriety of the subsequent seizure of noney. The
action by state authorities does not disturb the district court's

di sm ssal, pursuant to the settlenent stipulation, of Hunt's claim



agai nst the CGovernnent.

Hunt attenpts to argue the propriety of the district court's
denial of Hunt's notion for interest on the noney while it was held
by the Governnment. This issue is foreclosed by the earlier opinion
by this court on Hunt's appeal of that district court ruling. See
Hunt, No. 94-40249 (5th Gir. Sept. 23, 1994).

CONCLUSI ON
For the foregoing reasons, the district court's order denying

the Rule 60(b) notion is affirned.



