IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41299

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
RORI ELLEN HUSSAI N,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(94-CR 37 1)

(May 19, 1995)
Before KING JOLLY, and DEMOSS, Circuit Judges.

PER CURI AM *

Def endant - appel | ant Rori ElI |l en Hussai n appeal s her
conviction for possession of cocaine base wwth intent to
distribute, in violation of 21 U S.C. §8 841(a)(l). Hussain's
sole claimon appeal is that the evidence was insufficient to

convict her. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



At approximately 1:00 p.m on February 24, 1994, Gty of
Beaunont, Texas, Police Oficers David Froman and Geral d LaChance
observed a grey Toyota, with Illinois plates, speeding eastbound
on 1-10. The officers proceeded to stop the vehicle for the
traffic violation. The car contained three people: driver Ror
El l en Hussain, front seat passenger Carina Rojas, and back seat
passenger Heverth Cai cedo Angol o (Caicedo), a/k/a Louie or Luis.

Hussain conplied wwth Froman's request to exit the vehicle
and to show her driver's |icense. Hussain appeared to be
extrenely nervous, nore than any usual nervousness exhibited by a
driver during a traffic stop. Froman testified that Hussain's
hands were shaking to the point of al nost dropping her driver's
license, that her breathing was rapid, and that her neck showed a
rapi d pul se. Upon questioning, Hussain told Froman that they
were traveling to Beaunont, Texas, to visit friends, but that she
could not tell the officer where they |lived.

LaChance spoke with Rojas who renmained in the vehicle. Upon
gquestioning, Rojas said that they were traveling from Houston to
I1linois and that Hussain had been visiting themfor two weeks in
Houston, but they were returning with her to Illinois for a
visit. There was no luggage in the vehicle. Hussain had a Texas
driver's |icense.

The officers received Hussain's witten consent to search
the vehicle. Wile Froman conducted the search, LaChance
observed the three suspect's behavior as they stood by the patrol

car. The three spoke softly to each other except when Fronman was



near the trunk. Wen Froman was at the trunk, the three intently
stared at his searching efforts. Fromthis behavior, LaChance
instructed Froman to search the trunk again. Froman found a
wonen's N ke shoe box in the trunk. It was partially covered by
sonme material. Inside the box were two cooki e boxes, and inside
t he boxes was a substance which appeared to be cocai ne base. The
parties stipulated that the substance was 889 grans of cocaine
base.

Hussai n, Rojas, and Caicedo were indicted for drug
conspiracy and possession with the intent to distribute cocai ne
base. Caicedo pleaded guilty to msprision of a felony. After
the governnent rested, the district court granted Rojas' notion
for judgnent of acquittal on both counts and Hussain's notion as
to the conspiracy count.

Caicedo, an illegal alien fromCosta Rica, testified that
Roj as had asked himto travel with Hussain and her to Chicago.
She told himthat Hussain was picking up her daughter in that
city. The two wonen picked up Caicedo at his apartnent. Hussain
st opped at her apartnent, entered and exited the building, and
pl aced a cradle-like object in the car trunk. CQutside of
stopping for gasoline, that was the only stop the vehicle nade
before the traffic stop. Wile Froman searched the vehicle,
Hussain told Caicedo not to worry about an arrest because
"bal dhead," Rojas' stepfather, would arrange his rel ease.

In contrast to Caicedo's testinony, Rojas, Hussain, and

Mrta Munoz, Rojas' nother, testified that Rojas and Hussain



drove to Beaunont in order to find a dress for Hussain's daughter
for Hussain's inpending weddi ng. Minoz's nei ghbor, Caicedo,
needed a ride to the Houston bus station in order to buy a ticket
to Beaunont. Wen Caicedo found out that Miunoz's friend and
daughter were driving to Beaunont, he asked for her to inquire if
he could have a ride to the Beaunont bus station.

Hussai n and Rojas picked up Caicedo at his apartnent on the
nmor ni ng of February 24, and Caicedo was carrying a coat and a
white plastic bag, with string handles, that one normally equates
w th buying shoes. At Caicedo's request, Rojas asked Hussain if
she could press the trunk-rel ease button so that Caicedo could
pl ace his belongings in the trunk of the car. Caicedo placed the
white shoe box bag in the trunk. Rojas testified that Caicedo
instructed her to tell the police officer that they were
traveling to Chicago and that she conplied because she was
scared. Hussain testified that she had no know edge of
controll ed substances in the car.

The jury found Hussain guilty on the remaining count,
possession with the intent to distribute cocaine base. Hussain
was sentenced to 120 nonths inprisonnent. A five year term of
supervi sed rel ease and a special assessnment of $50 were al so
i nposed.

Hussai n argues that the evidence was insufficient to prove
that she had know ng possession of the cocai ne base found hi dden
in boxes located in the trunk. Hussain noved for judgnent of

acquittal at the close of the Governnent's case-in-chief and at



the close of all the evidence. This court upholds the conviction
if "arational trier of fact could have found [fromthe evidence]
the essential elenents of the crinme beyond a reasonabl e doubt."

United States v. Resio-Trejo, 45 F.3d 907, 911 (5th Gr. 1995).

The evidence is viewed in favor of the jury's verdict, and "[a]ll
credibility determ nations and reasonable inferences are to be
resolved in favor of the verdict." 1d. at 910-11

To prove the know edge el enent of the count of conviction,
the Governnent had to prove that Hussain know ngly possessed the
cocai ne base. See id. at 911. "Possession of or control over a
vehi cl e does not, standing alone, suffice to prove guilty

know edge."! United States v. Anchondo- Sandoval, 910 F.2d 1234,

1236 (5th Gr. 1990). "[K]now ng possession can be inferred from
the defendant's control over the vehicle in which the illicit
substance is contained if there exists other circunstanti al
evidence that is suspicious in nature or denponstrates guilty

know edge." |d.; see Resio-Trejo, 45 F.3d at 911

The focus of Hussain's argunent is on the evidence presented
by the defense wi tnesses which presented the hypot hesis that
Cai cedo possessed the drugs about which the two wonen knew
not hi ng; the wonmen were on a trip to buy a weddi ng dress and | ook
up old friends. Review by this court does not require the
excl usi on of every reasonabl e hypothesis that the evidence nmay

support. See Resio-Trejo, 45 F. 3d at 911. The jury was entitled

'Hussain's ownership and control of the vehicle is not in
i ssue.



to discount or to value the testinony presented by any of the

W t nesses. See i d. Further, Hussain's reliance on United States

v. Mergerson, 4 F.3d 337, 348-49 (5th Cr. 1993), cert. denied,

114 S. C. 1310 (1994), is msplaced. Mergerson involved the
possession of a firearmby a convicted felon in which the firearm
was di scovered between the mattress and box springs of a bed in
the residence the defendant shared with his girlfriend. 1d. at
348.

To neet the requirenent of other circunstantial evidence in
hi dden- conpart nent cases, this court has relied on factors such
as nervousness, inconsistent statenents, and inplausible story.

See Resio-Trejo, 45 F.3d at 911. Oficer Froman testified that

Hussai n' s nervousness was nore than any usual nervousness from a
traffic stop. She was shaking to the point that she al nost
dropped her driver's license. Both officers testified that
Hussain told themthat she and her passengers were going to
Beaunont to visit friends, but she did not know where her friends
lived.

LaChance observed Hussain and her passenger's behavior while
Froman searched the vehicle, and he noted a change in their
behavi or when Froman was near the trunk. Caicedo testified that
Hussai n made a stop before | eaving Houston, Texas, in which
Hussain entered an apartnent, returned with a cradle-like item
and placed the itemin the trunk of the car. He also testified

t hat Hussain, while Froman searched the car, told Caicedo not to



worry, not to say anything if the police found sonething, and if
arrested, she would contact soneone to get himout of jail.
This evidence suffices to neet the requirenment of additional

circunstanti al evidence. See Anchondo- Sandoval , 910 F. 2d at

1237. Fromthis evidence, conbined wth Hussain's control of the
vehicle, a rational juror could find beyond a reasonabl e doubt
t hat Hussain know ngly possessed the hidden cocai ne base. See
id.

The district court's judgnent of conviction and sentence are

AFFI RVED.



