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Per Curiam’
A jury found defendant-appellant WIllie Ray Harnon ("Harnmon")

guilty on a charge of being a convicted felon in possession of a

firearm The district court sentenced Harnon to 293 nonths
i npri sonment . Har non appeals, arguing that the district court
Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



erred in applying the sentencing guidelines, infailing to suppress
the firearmevidence, and in granting the Governnent a conti nuance
during the sentencing proceeding. W affirmthe judgnent of the

district court.

BACKGROUND

On Novenber 26, 1992, Oficer Doug Kibodeaux of the Orange
City Police Departnent responded to a call fromthe Arthur Robi nson
Housi ng Conplex in Orange, Texas regarding a man with a gun firing
shots into an apartnent. The suspect was described as a light-
ski nned bl ack male wearing a brown jacket.

Ki bodeaux arrived at the conplex approximtely two m nutes
| ater and observed a man who matched the suspect's description
wal king on the street toward the conplex gates. Ki bodeaux
performed a pat down search of the individual, later identified as
Har non, and found a Sm th and Wesson revol ver tucked into the front
wai stband of his pants. Upon discovering that Harnmon was a
convicted felon, he was charged with being a felon i n possessi on of
a firearm 18 U.S.C 8§ 922(9)(1). The United States filed a
noti ce of sentence enhancenent under 18 U S.C. 8§ 924(e)(1).

Har non was convicted and the case was set for a sentencing
hearing. The Presentence |Investigation Report ("PSR') cal cul ated
Harnon's base offense level at 33 according to the arnmed career
crimnal sentencing guideline. See United States Sentencing

Conmm ssi on, Quidelines WManual 8§ 4Bl1.4 (1994) (hereinafter

"U S.S.G). Harnon objected to certain parts of the PSR After a

hearing on Novenber 22, 1994, at which the conplainant in the



shooting testified, the district court sentenced Harnon to 293
nmont hs i npri sonnent.
DI SCUSSI ON

A. The Prior Convictions

Harnon initially contends that the district court erred in
sentencing him under 18 U S. C. 8 924(e)(1) because his prior
convi ctions do not support enhancenent under the statute. A person
convicted of being a felon in possession of a firearmwho has three
previ ous convictions for violent felonies or serious drug of fenses
must receive an enhanced sentence. See 18 U S.C. 8§ 924(e)(1).

Harnon asserts that his 1980 burglary conviction is not a
“crime of violence" under the sentencing guidelines.? Har non

incorrectly relies on United States v. Jackson, 22 F.3d 583, 585

(5th Gr. 1994), in which this Court concluded that burglary of a
buil ding was not a "crinme of violence" under the career-offender
provi sions of the sentencing guidelines because section 4Bl1.2(1)
defines only burglary of a dwelling as a "crine of violence."
Har nron, however, was sentenced under section 4Bl1.4, which is
appl i cable when a defendant is subject to enhancenent under 18
US C 8 924(e). Section 924(e)(2) defines a "violent felony" as
any crinme puni shabl e by i nprisonnent for a termexceedi ng one year,
i ncl udi ng burgl ary, and nmakes no di stinction between burglary of a

dwel [ ing and burglary of a building. 18 U.S.C. §8 924(e)(2)(B)(ii).

! Harnmon did not raise this challenge in the district court.
Therefore, we may correct this forfeited error only if Harnon
establishes that the district court commtted plain error. See
United States v. Calverley, 37 F.3d 160, 162-64 (5th G r. 1994)
(en banc), cert. denied, _ US _ , 115 S C. 1266, 131 L. Ed.2d
145 (1995).




Burglary of a building is a crine of violence for purposes of

section 924(e). See United States v. Speer, 30 F.3d 605, 613 (5th

Cir. 1994), cert. denied, _ US _, 115 S C. 768, 130 L. Ed.2d

664 (1995).

Har non argues that his tw 1983 convictions for delivery of
Tal w n cannot be used to enhance his sentence because (1) the
of fenses were part of a commopn schene and t hus shoul d not count as
two separate convictions and (2) the convictions do not constitute
"serious drug offenses" under section 924(e)(2)(A)(ii).? Harnon
contends that because the offenses occurred |ess than one nonth
apart and he was ordered to serve the sentences concurrently, they
shoul d be considered part of a common schene and count as only one
of f ense.

In Speer, this Court refused to find a continuous course of
crim nal conduct where the all eged offenses occurred "nont hs, days

and even years apart." 30 F.3d at 613; see also United States v.

Washi ngt on, 898 F. 2d 439, 440-42 (5th Cr.), cert. denied, 498 U S

842 (1990) (refusing to hold that convictions were based on a
course of crim nal conduct where the offenses were conmtted at the
sane | ocation, against the sane victim and within a few hours of
each ot her because the defendant conpleted and escaped the first

robbery with an intervening period devoid of crimnal activity

2\W initially question whether Custis v. United States, _ US. _
_, 114 s. . 1732, 1739, 128 L. Ed.2d 517 (1994), which prevents
defendants fromcollaterally attacking prior convictions used in
sent ence enhancenent, precludes our consideration of Harnon's
chal l enge. W concl ude, however, that because Harnon i s not
attacking the convictions' validity, but only what effect shoul d
be gi ven them under the enhancenent statute, we wll review his
contentions.




before the second robbery). Har non's convi cti ons were based on
i ncidents that occurred nore than one nonth apart; nerely because
he sold drugs to the sanme agency each tine does not nake these
transactions part of a common schene.?

W simlarly reject Harnon's argunent that the convictions are
not "serious drug offenses" because Texas |aw was anended on
Septenber 1, 1994 to nake the delivery of |less than twenty-eight
grans of Talwin a "state jail felony" with a punishnment range of
180 days to two years. See Tex. Health & Safety Code Ann. 8§
481. 114(b) (West Supp. 1995); Tex. Penal Code Ann. § 12.35(a) (West
1994). Under section 924(e)(2)(A)(ii), a serious drug offense is
an of fense under state | aw for which a maxi mumtermof inprisonnent
of ten years or nore is prescribed. Harnon does not deny that at
the tinme of his conviction, the applicable |Iaw i nposed a term of
i nprisonnment of two to ten years, thus neeting the requirenent for
a "serious drug offense."* Harnmon's drug convictions therefore
support enhancenent under section 924(e)(1).

Finally, Harnon contends that his 1987 robbery conviction was

3 Harnon relies on United States v. Houser, 929 F.2d 1369 (9th
Cir. 1990), in urging that the offenses be considered part of a
common schene. I n Houser, the convictions resulted from one

i nvestigation, Houser sold drugs to a single governnent agent,
and the Governnent admtted that Houser was charged with two
separate offenses only because the sales occurred in different
counties. 1ld. at 1374. The circunstances in the instant cause
do not involve this type of evidence that the offenses were part
of a common schene.

“ W also note that the PSR did not disclose whether the anpunt
of Talwn was |ess than twenty-eight grans and, thus, it is

uncl ear whether the reduced range of inprisonnent is applicable.
Harnmon offered no evidence that he was convicted for |ess than
twenty-ei ght granms; indeed, he only specifies that the PSR does
not "make clear the total weight of Talwin sold."
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erroneous because there i s no evidence that he threatened or placed
another in fear of bodily injury or death. See Tex. Penal Code
Ann. 8§ 29.02(a)(2) (West 1994). The district court refused to
allow Harnon to collaterally attack the robbery conviction. I n

Custis v. United States, _ US _ , 114 S C. 1732, 1739 (1994),

the Suprenme Court held that section 924(e) "does not permt [a
defendant] to use the federal sentencing forumto gain review of
his state convictions." Except in cases where convictions are
obtained in violation of the right to counsel, a defendant may not
attack collaterally the prior convictions used for sentence
enhancenent . The district court did not err in considering the

four prior convictions under the enhancenent statute.

B. Suppression of Evidence

Har non contends that the district court erred in denying his
nmotion to suppress the firearmevidence seized during the pat down
sear ch. He argues that the stop and search violates the Fourth

Amendnent and Terry v. Chio, 392 U.S. 1, 88 S. Ct. 1868 (1968). On

appeal froma denial of a notion to suppress, this Court reviews
factual findings for clear error and conclusions of |aw de novo.

United States v. Tellez, 11 F.3d 530, 532 (5th Cr. 1993), cert.

denied, _ US _ , 114 S. C. 1630, 128 L. Ed.2d 354 (1994). W
review the evidence in the Iight nost favorable to the Governnent
as the prevailing party, and uphold the district court's ruling if
any reasonabl e view of the evidence supports it. |d.

Harnon asserts that in the absence of a nore conplete

description of the person reported to be firing shots, Oficer



Ki bodeaux |acked a reasonable suspicion to stop him and that
Ki bodeaux's testinony that Harnon was the only person he
encountered matching the description was "just not plausible.”
Oficers are permtted to briefly detain a person when they have a
reasonabl e suspicion that crimnal activity may be occurring.
Terry, 392 U.S. at 22, 88 S. C. at 1880. In nmaking such a stop,
an of fi cer may conduct a reasonabl e search for weapons if there is
reason to believe that the individual is arnmed and dangerous. |d.
at 24, 88 S. Ct. at 1881. Reasonabl e suspicion nust be supported
by particular and articul able facts, which, taken together with
rational inferences from those facts, reasonably warrant an

i ntrusion. United States v. Mchelletti, 13 F.3d 838, 840 (5th

Cr.) (en banc), cert. denied, _ US _ , 115 S C. 102, 130 L

Ed. 2d 50 (1994).

Revi ew ng t he evi dence adduced at trial, we conclude that the
district court did not err in denying the notion. O ficer
Ki bodeaux responded to a call describing the shooter as a |ight-
ski nned bl ack nmal e weari ng a brown j acket who was wal ki ng away from
the conpl ex. Upon reaching the conpl ex, Kibodeaux observed a man
mat chi ng the description who started wal ki ng back toward t he gates
of the conpl ex as Ki bodeaux approached. Kibodeaux testified that
he assuned that Harnon had seen him and had turned and begun
wal ki ng the other way. Because Ki bodeaux was responding to a
report that shots were fired, he was justified in performng the
pat down search of Harnon based on a reasonabl e suspicion that
Har non, who mat ched the description of the shooter, m ght be arned

and dangerous. See United States v. Sanders, 994 F. 2d 200, 201-02,




207 (5th Gr.), cert. denied, _ US _ , 114 S. C. 608, 126 L.

Ed.2d 572 (1993) (holding that the officer's actions were
reasonabl e because t he suspect nmatched the descriptionin the call -
i n conplaint and began wal ki ng away when he noticed the police car

appr oachi ng) .

C. Gant of a Continuance

Har non asserts that the district court erred in granting the
Gover nnment a one-day continuance on the date of sentencing in order
to procure live testinony about Harnon's role in the shooting at
t he conpl ex. During the sentencing hearing, Harnon objected to
information in the PSR concerning a follow up investigation about
the shooting. The court concluded that the information was
relevant and that testinony from the conplainant was necessary
because Harnon deni ed any involvenent in the shooting. The court
granted the CGovernnent a continuance to procure the conplainant's
t esti nony.

Har non does not challenge the district court's consideration
of the testinony. He nerely argues that because the Governnent had
a nonth to prepare, the district court should not have granted the
conti nuance. The grant or denial of a continuance is reviewed only

for an abuse of discretion. See United States v. Correa-Ventura,

6 F.3d 1070, 1074 (5th G r. 1993). The district court did not
abuse its discretion in granting a continuance so that the court
could resolve Harnon's involvenent in the shooting, a factor
inportant to the court's sentencing determnation. See U S. S.G 8§

6AL. 3(a).



AFF| RMED.



