UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41276
Summary Cal endar

EARL W WALTERS,
Pl ai ntiff-Appellant,
VERSUS

DONNA E. SHALALA, Secretary
of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:93-CV-318)

June 29, 1995
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !
Earl Walters contests the denial of his application for Soci al
Security disability benefits. W AFFIRM
| .
VWalters applied for disability benefits in 1991, claimng

disability since Decenber 15, 1989, due to coronary artery di sease

and hepatitis. The application was denied originally and on
reconsi derati on. Foll ow ng an adm nistrative hearing, at which
. Local Rule 47.5.1 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



Wal ters appeared pro se, and at which he and a vocational expert

testified, the admnistrative |law judge (ALJ) determ ned that

VWalters was not disabl ed. The Appeals Counsel denied review,

maki ng the determnation of the ALJ the final decision of the

Secretary. Wlters filed this action in the district court; and,

in October 1994, the court upheld the decision of the Secretary.
1.

The ALJ found that, although Walters suffered from inter
alia, coronary artery disease and was unable to perform his past
rel evant work, he was not disabl ed because his residual functional
capacity would permt him to perform a significant nunber of
available jobs. As is nore than well-established, we review this
deci sion only for whether it was supported by substantial evidence,
and whether the ALJ applied the correct |egal standard. Paul v.
Shal al a, 29 F. 3d 208, 210 (5th Cr. 1994).

Wal ters presents three issues: (1) the ALJ failed to fully and
fairly develop the record, in that he did not obtain current
records fromWalters' treating physician as he said he would; (2)
the ALJ posed defective questions to the vocati onal expert; and (3)
the district court erredinrefusing to remand the case in |ight of
new evi dence. 2

A
Walters failed to raise the first two issues before the

appeal s council. W have jurisdiction to review the Secretary's

2 As part of his first two i ssues, Walters contends that the ALJ
did not permit himto cross-exam ne the vocational expert.
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deci sion only when the claimant has exhausted his admnistrative
remedies. 1d.°3
B

Wal ters contends that the district court shoul d have renmanded
hi s case for consideration of nedical evidence devel oped during the
pendency of his case before the Appeals Council. For such renmand,
VWal ters must show (1) new evidence, (2) that is material, and (3)
t hat good cause exists for the failure to submt the evidence in a
prior proceeding. Pierre v. Sullivan, 884 F.2d 799, 803 (5th Cr
1989) .

Wal ters' evidence consists of records of his nedical treatnent
in January and February of 1993, and a letter from his treating
physi cian from June 1993. The Appeals Council issued its opinion
in May 1993. W agree with the district court that Walters has not
stated good cause for failing to bring the new records to the
attention of the Appeals Council prior to its My decision.
Simlarly, the June 1993 letter was based solely on Wilters
medi cal history prior to March 1993, and could have and been
requested in tinme to submt to the Appeals Council. Wlters has

not shown good cause for the del ay.

3 As stated in Paul, we nay review an i ssue not presented to the
appeal s council only in order to prevent a m scarriage of justice.
29 F.3d at 210-11. There is no such potential here. As to
VWalters' first issue, the appeals council considered all of the
"new' nedical evidence that could have been acquired by the ALJ
prior to his decision. As to the second issue, Walters conpl ai ns
that the ALJ's questions to the vocational expert did not fully
enconpass his condition. Even assum ng error, the appeal s counci
had full disclosure of Walters' condition, and found substanti al
evi dence supported the ALJ' s deci sion.
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For the foregoing reasons the judgnent is

AFF| RMED.



