IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41251
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
JASON BRADLEY KI RBY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(3:94 CR 12)

May 9, 1995

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Jason Bradl ey Kirby appeal s the sentence he recei ved fol | ow ng
his conviction of taking a notor vehicle by force, violence, or
intimdation and causing serious bodily harm in violation of 18

US C 8§ 2119. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Kirby pleaded guilty. The Presentence |nvestigation Report
("PSR') reflected a total offense |level of 30, a crimnal history
category of |, and a resultant guideline range of 97 to 121
nont hs. ! After Kirby filed his objections to the PSR, it was
anended to refl ect changes resulting fromthese objections. Kirby
did not object to the anended version or to the sentencing
recomendati on.

Bef ore sentencing, Kirby noved for downward departure on the
ground that he suffered from recurrent, nmajor depression, a
significant psychol ogi cal problem not taken into account by the
guidelines.? Kirby and his attorney were provided the opportunity
to speak on mtigating circunstances, but the court denied Kirby's
request to call two unnaned character w tnesses.

The district court overruled Kirby's notion for downward
departure and sentenced himto the range nmaxi num of 121 nonths,

five years' supervised release, and restitution of $28, 683.

.
Kirby argues that he was denied due process and his Sixth

Amendnent right to present testinony by the refusal to allow

! Sentencing took place Novenber 16, 1994, so the 1994 edition of the
gui del i nes shoul d have been used to prepare the PSR See 18 U S. C.
§ 3553(a)(4)(A), (b); 8§ 1B1.11(a), p.s. (Nov. 1994). The probation officer
used the 1993 edition. There is no error, however, as the guidelines and
policy statenents germane to this appeal did not change.

2 Kirby had been clinically treated for depression in May 1991 and May
1993.



character witnesses. Kirby contends that this testinony woul d have
present ed necessary facts and i nformati on t hat woul d have justified
a |lower sentence. The district court stated that it did not
ordinarily take character testinony into account, and it woul d not
be beneficial in this case because Kirby had no prior crimna
record.

At sentencing, the defendant nust be given the opportunity to
comment on the PSR findings and other matters relating to the
appropriate sentence and, in the discretion of the court, my
i ntroduce testinony or other information relating to any all eged
factual inaccuracies. FED. R CRM P. 32(c)(1). The right of
allocution includes the chance to informthe court of any mtigat-
i ng circunstances by speaking in his own behal f, but not the right

to call character w tnesses. United States v. Jackson, 700 F.2d

181, 191 (5th Cir.), cert. denied, 464 U S. 842 (1983). The

decision to allow such testinony lies within the discretion of the

district court. United States v. Narvaez, 38 F.3d 162, 165 (5th

Cir. 1994). The sentencing court nust determ ne, on a case-by-case
basis, the "appropriate procedure in light of the nature of the
dispute, its relevance to the sentencing determnation, and
applicable case law." [d. (citation omtted).

Upon Kirby's objection, the anended PSR included input
concerning his nost recent nental health treatnent and a letter
froma psychologist. As Kirby nmade no objection to the anended
PSR, the district court was presented with no factual disputes in

need of resolve through additional testinony. The court all owed



Kirby the opportunity to speak in his own behalf. Kirby's counsel
al so argued that a sentence at the | ower range woul d be appropri ate
to serve the purpose of justice and rehabilitation. Under these
circunstances, the district court provided Kirby his right of
allocution and did not abuse its discretion in disallow ng

character testinony. See Jackson, 700 F.2d at 191.

Kirby relies upon Washi ngton v. Texas, 388 U. S. 14, 19 (1967),

to support his argunent that he was denied his Sixth Amendnent

right to present testinony. MWashington is factually distinguish-
abl e, because it deals with the right to present testinony during

the guilt/innocence phase of the trial. Washi ngton held that

"[t]he right to offer testinony of witnesses, and to conpel their
attendance, if necessary, isin plainterns the right to present a
defense, the right to present the defendant's version of the facts
as well as the prosecution's tothe jury so it may deci de where the
truth lies.” Id. Thus, Kirby waived this right by pleading
guilty; the allowance of testinony at sentencing lies within the

district court's discretion.

L1,

Ki rby argues that the district court m sapplied the sentencing
gui del i nes because it had the i npression that it could not consider
Kirby's depression or nental illness. Kirby also argues that the
court msapplied the guidelines by sentencing himto the highest
possi bl e sentence because Kirby used a weapon and because the

victimsuffered a prolonged ill ness.



Because Kirby did not object to the anended PSR, our reviewis

for plain error. United States v. Guerrero, 5 F.3d 868, 870 (5th

Cr. 1993), cert. denied, 114 S. C. 1111 (1994). Under FED. R

CRMm P. 52(b), we may correct forfeited errors only when the
appel l ant shows the follow ng factors: (1) there is an error,
(2) that is clear or obvious, and (3) that affects his substanti al

rights. United States v. Calverley, 37 F.3d 160, 162-64 (5th Gr.

1994) (en banc), cert. denied, 115 S. C. 1266 (1995 (citing

United States v. O ano, 113 S. &t. 1770, 1776-79 (1993)). |If these
factors are established, the decision to correct the forfeited
error is within our sound di scretion, and we wi Il not exercise that
discretion unless the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings. d ano,
113 S. C. at 1778.

Parties are required to challenge errors in the district
court. When a defendant in a crimnal case has forfeited an error
by failing to object, we may renedy the error only in the nost
exceptional case. Calverley, 37 F.3d at 162.

The Suprenme Court has directed the courts of appeals to
determ ne whether a case is exceptional by using a two-part
analysis. Qano, 113 S. . at 1777-79. First, an appellant who
rai ses an issue for the first tinme on appeal has the burden to show
that there is actually an error, that it is plain, and that it
af fects substantial rights. Qano, 113 S. . at 1777-78; United
States v. Rodrigquez, 15 F.3d 408, 414-15 (5th Cr. 1994); Feb. R

CRM P. 52(b). Plain error is one that is "clear or obvious, and,



at a mninum contenplates an error which was clear under current
law at the tinme of trial." Calverley, 37 F.3d at 162-63 (i nternal
quotation and citation omtted). "[l]n npbst cases, the affecting
of substantial rights requires that the error be prejudicial; it
must affect the outconme of the proceeding." 1d. at 164. W |ack
the authority to relieve an appellant of this burden. d ano
113 S. C. at 1781.

Second, even when the appellant carries his burden
"Rule 52(b) is perm ssive, not mandatory. |If the forfeited error
is 'plain' and '"affect[s] substantial rights,' the Court of Appeals
has authority to order correction, but is not required to do so."
dano, 113 S. . at 1778 (quoting FED. R CRM P. 52(b)). Qur
discretion to correct an error pursuant to rule 52(b) is narrow.
Rodri quez, 15 F.3d at 416-17.

The statutory maxi mumtermof inprisonnment Kirby faced was 25
years. 18 U.S.C. § 21109. The district court sentenced Kirby
wthin the sentencing guideline range and within the statutory
maxi mum  The district court conplied with the mandates of FED. R
CRM P. 32 by providing Kirby and his attorney the opportunity to
address the court and advising Kirby of his right to appeal his
sentence. Thus, the district court did not conmt plain error.

The district court stated at sentencing that

it has been denpbnstrated that the))or at |least there is

an opi nion by a psychol ogist that . . . the defendant was
suffering from a major depression at the tinme of the
shoot i ng. This is a very serious nental situation.

Unfortunately, the guidelines don't appear to nake))don't
appear to nmake al |l owance for that, the seriousness of the
mental condition as was considered by the Sentencing
Commi ssion. Wre it left to nme, rather than the guide-

6



lines, | mght take that into consideration in assessing
sentence, but the guidelines preclude it.

Kirby argues that the court msapplied the guidelines because
USSG 8 5HHL.3, p.s., states that "[n]lental and enotiona
conditions are not ordinarily relevant in determ ning whether a
sentence should be outside the applicable guideline range," but
"may be relevant in determning the conditions of probation or
supervi sed release,"” and thus it would be illogical to have a rule
forbidding the court to consider nental or enotional conditions
when deci di ng what sentence a defendant should receive within the
appl i cabl e range.

The gui delines contain no provision precluding the court from
considering the defendant's nental condition, nor requiring such
consi derati on. The guidelines allow for departure outside the
applicable range for such reasons as use of a dangerous weapon
physi cal injury, abduction, and crim nal purposes, all of which are
present in this case. See U S S.G 88 5K2.2, p.s.; 5K2.4, p.s.
5K2.6, p.s.; 5K2.9, p.s. The guidelines allow the district court
di scretion to assess sentence anywhere within the applicabl e range.

The provisions providing for upward departure could serve as
a foundation for the district court's determnation that Kirby's
actions warranted sentence at the top of the applicable range. The
court was not required to consider Kirby's nental condition in
assessing the sentence. Nothing in the record evidences that the
court msapplied the sentencing guidelines. Kirby fails to show

plain error affecting his substantial rights.



| V.

Kirby argues that he was denied due process because the
district court failed to exam ne adequately his financial ability
i n assessing restitution of $28, 680 and awarded restitution w thout
considering the factors under 18 U. S.C. 8§ 3664(a). Kirby contends
t hat because the PSR nmade the specific finding that he did not have
the present ability to pay restitution, the court denied him due
process by failing to adopt that finding.

Kirby did not, however, raise a due process argunent in his
objection to the court's restitution assessnent. This argunent is
thus raised for the first tinme on appeal and will be reviewed for
plain error as di scussed above.

In determ ning whether to assess restitution, the district
court should consider "the anobunt of |oss sustained by any victim
as a result of the offense, the financial resources of the
def endant, the financial needs and earning ability of the def endant
and t he defendant's dependents, and such other factors as the court
deens appropriate.” 18 U.S.C. § 3664(a). The defendant bears the
burden of denonstrating his inability to pay. 8 3664(d). Specific
fact findings regarding restitution factors are not required, the
question on review being whether the record contains sufficient
data for the appellate court to perform its mandated review.

United States v. Celais, 952 F.2d 90, 97 (5th Gr.), cert. denied,

113 S. C. 439 (1992).
Kirby was twenty years old at the tine of sentencing; he never

married and had no dependents; he lived with his parents, both of



whom were enployed; he conpleted eleventh grade; he had been
enpl oyed for the previous year; and the victimsustained a | oss of
$28,680 as a result of the offense. Kirby did not present evidence
of hisinability to pay restitution. He fails to show plain error
affecting his substantial rights.

AFF| RMED.



