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FOR THE FI FTH Cl RCU T

No. 94-41241
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BRENT SCHAUBERT,
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| NSURANCE CO. OF NORTH AMERI CA,
| nt er venor - Def endant - Appel | ant,

BRENT SCHAUBERT,
| nt er venor - Def endant - Appel | ant,
vVer sus

ELF AQUI TAI NE OPERATI NG | NC.,
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Appeal fromthe United States District Court
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(91- CV- 695)

(August 16, 1995)



Bef ore DUHE, W ENER, and STEWART, Circuit Judges:
PER CURI AM:

Plaintiff-Appellant Brent Schaubert brought this suit agai nst
Def endant - Appel | ee EIf Aquitaine Operating, Inc. (EIf) to recover
damages for injuries he suffered while working on an offshore oi
pl atformoperated by EIf. At the tinme of his accident, Schaubert
was enployed by Orega Services, Inc. (Omega), which supplies
wor kers to oil and gas producers. Orega had assigned Schaubert to
work for ElIf. The district court entered summary judgnent in favor
of EIf on the ground that Schaubert was EIf's "borrowed
enpl oyee"--granting EIf tort immunity under the Longshore and
Har bor Workers' Conpensation Act (LHWCA).! W affirm

| .
FACTS AND PROCEEDI NGS

The followng facts are not in dispute. Schaubert was
enpl oyed as a | aborer by Orega. Orega entered into a contract with
ElIf to provide | aborers for the purpose of perform ng construction
work for EIf on a nunber of offshore oil platfornms. Schaubert was
assigned to work on Elf's South Marsh Island Block 235 platform

(EIf platform as a roustabout and rigger. Elf had conplete

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

133 U.S.C. s 905(a) (West 1986 & Supp. 1995).
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control over the platform Schaubert took his day-to-day
instructions from two ElIf supervisors in charge of the Ef
platform Dale Beard and Joey Zager. He used EIf equipnent to
performE f's work. He ate and slept in EIf facilities and rode
back and forth between the shore and the platformin transportation
provided by EIf. ElIf had the right to termnate or renove
Schaubert fromthe platform

I n contrast, Orega exercised no control over Schaubert and was
not involved with his specific work assignnent or imediate
supervision. Orega's only interest in Schaubert was know ng that
his work was acceptable and, for the purpose of billing EIf, in
bei ng advi sed of the hours Schaubert worked. Onega billed EIf for
Schaubert's services and signed Schaubert's pay check each week.

In October 1991, on his second day of work at the platform
Schaubert and Beard were cleaning the cover on a toxic waste
storage bin. As the two nen lifted the cover, it slipped and
dr opped on Schaubert's hand, anputating his thunb.

Schaubert filed this lawsuit against EIf. Ef answered and
filed a notion for sunmary judgnent, alleging that Schaubert was a
borrowed enpl oyee, and arguing that, as a borrowed enpl oyee of Elf,
Schaubert's sol e renedy against EIf lay inthe LHANMCA. |In response,
Schaubert agreed that if he were a borrowed enployee, his only
remedy was the LHWCA, but contested his borrowed enpl oyee status.
After considering the sunmary judgnent evi dence, the district court
concl uded that Schaubert was a borrowed enployee as a matter of

law, and entered summary judgnent in favor of EIf. Schauber t



timely appeal ed.
.
ANALYSI S

A STANDARD OF REVI EW

We review the district court's grant of a notion for summary
j udgnent de novo, applying the sane standard as the district court
applied.? Questions of |law are decided just as they are outside of
t he sunmary judgnent context: de novo.?3
B. BORROWED EMPLOYEE STATUS

The question of borrowed enpl oyee status is one of law.* To
det erm ne borrowed enpl oyee status, we consi der the answers to nine
guesti ons:

(1) Who had control over the enployee and the work he was

performng, beyond nere suggestion of details or
cooperation?

(2) \Whose work was bei ng perfornmed?

(3) Was there an agreenent, understandi ng, or neeting of the
m nds between the original and the borrow ng enpl oyer?

(4) Didthe enployee acquiesce in the new work situation?

(5 Didthe original enployer termnate his relationship with
t he enpl oyee?

(6) Who furnished tools and place for performance?

(7) Was the new enploynent over a considerable |ength of
tinme?

(8) Who had the right to discharge the enpl oyee?

2 Berry v. Arnstrong Rubber Co., 989 F.2d 1408, 1412 (5th
Cr. 1993); Fraire v. Gty of Arlington, 957 F.2d 1268, 1273 (5th
Cr.)(citations omtted), cert. denied, -- US --, 113 S . C
462, 121 L.Ed.2d 391 (1992).

3 Walker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th
Cir. 1988.

4 Gaudet v. Exxon Corp., 562 F.2d 351 (5th Cr. 1977), cert.
denied, 436 U.S. 913, 98 S.Ct. 2254, 56 L.Ed.2d 414 (1978).

4



(9) W had the obligation to pay the enpl oyee?®
W have held repeatedly that no single factor is determnative.®
When considering these factors, we do not apply a rigid, absolute
test, requiring that each question be answered in the affirmative;
instead, we |ook at all answers, albeit we place particular
enphasis on the first: control over the enpl oyee.’

Schaubert concedes the first linchpin factor as well as
several others weigh in favor of borrowed enployee status. He
contends, however, that genuine issues of material fact exist with
respect to factors 3, 4, and 7 and preclude sunmary judgnment. As
we assunme the answers to the other questions point clearly to
borrowed enpl oyee status, we need only address the three contested
factors.

1. Factor 3. Meeting of M nds

On factor 3, Schaubert argues that an express provision of the
service contract between Orega and EIf contained |[|anguage
precl udi ng the finding of borrowed enpl oyee status. Thus, we nust
deci de whether this contractual provision purportedly prohibiting

borrowed enployee status nmakes the district court's sunmary

S Brown v. Union Q| Co. of California, 984 F.2d 674, 676
(5th Cr. 1993).

6 See, e.qg., Brown, 984 F.2d at 676; see also Melancon v.
Anpbco Prod. Co., 834 F.2d 1238, 1245 (5th Cr. 1987)("[P]arties
to a contract cannot automatically prevent a legal status |ike
"borrowed enpl oyee' fromarising nerely by saying in a provision
intheir contract that it cannot arise."), reh'qg granted on other
grounds, 841 F.2d 572 (5th Cr. 1988).

"Ruiz v. Shell O 1 Conpany, 413 F.2d 310, 312 (5th Cr
1977); see also Hebron v. Union Q1 Co. of California, 634 F.2d
245 (5th Cr. 1981).




j udgnent i nappropriate. Wen previously faced with this issue, we
concluded that sunmary judgnent remains appropriate if the
remaining factors clearly point to borrowed enpl oyee status.® For
the nmonent, therefore, we set aside question 3 and turn to exam ne
the two others contested by Schaubert.
2. Factor 4. Enployee Acquiesce in the New Wrk Situation
Schaubert argues that nothing in the record establishes that
he acquiesced in his new work situation. We nust disagree.
Schaubert knewthat Orega had transferred authority and supervi sion
to Elf. Moreover, he inpliedly consented to that transfer of
authority and supervision by performng wllingly the duties
assigned to himby ElIf. Schaubert stated in his deposition:
Q Was it your understandi ng that when you got out of there,
you were going to be taking your orders from the Elf
peopl e?
A Yes, sir.

Q You understood they were going to be your supervisor on
this job?

A Yes, sir.
And did you understand that the EIf people, Dale or
Randy, had authority to run your off the platformif they
wanted to?

A Yes, sir.

They could tell you -- if they weren't satisfied with
your work, they could nmake you | eave the job.

A Yes, sir.

Schaubert has produced no evidence that he ever refused or was

8 See Brown, 984 F.2d at 678 n. 5; Al exander v. Chevron,
U S A, 806 F.2d 526, 529 (5th G r.1986)(citing Gaudet v. Exxon
Corp., 562 F.2d 351, 358 (5th Gir.1977)).
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dissatisfied with his assignnent to EIf. As a result, we concl ude
t hat Schaubert acquiesced in his work situation -- a conclusion
that weighs in favor of borrowed enpl oyee status. Accordingly, we
affirmthe district court's determ nation that Factor 4 does not
present a genuine issue of mterial fact precluding sunmary
j udgnent .

3. Factor 7: Considerable Length of Tine

Schaubert al so contends that the short duration of his tinme on
the EIf platform precludes summary judgnent. Al t hough
"considerable length of tinme" remains a factor listed, it becones
significant if (and only if) the borrow ng enpl oyer enploys the
enpl oyee for a considerable length of tine.?® Thus, when the
enpl oyee's injury occurs in the first fewdays of his work with the
borrow ng enpl oyer, factor 7 becones neutral -- essentially, factor
7 drops from our consideration.! As Schaubert's injury occurred
on his second day on the job, factor 7 is neutral and di sappears
fromour deliberations. It cannot, therefore, present an issue of
fact precluding summary judgnent.

4. Factor 3: Meeting of the M nds Redux

Even if we assune that Factor 3 weighs in favor of Schaubert's

position and exclude factor seven as neutral, the sunmary judgnent

® Billizon v. Conoco, Inc., 993 F.2d 104, 105 (5th Gr.
1993) (factor 7 neutral if Iength of enploynent |ess than one
mont h); Brown, 984 F.2d at 679 (Factor 7 is neutral where the
| ength of enploynent (one nonth) is not considerable). Capps v.
N.L. Baroid-NL Industries, Inc., 784 F.2d 615 (5th Cr. 1986),
cert. denied, 479 U S. 838, 107 S.C. 141, 93 L.Ed.2d 83
(1986) (sane) .

10 See Capps, 784 F.2d at 618.
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record establishes that the answers to all other questions --
factors 1, 2, 4, 5 6, 8 and 9 -- clearly point to borrowed

enpl oyee status. In Billizon v. Conoco Inc.,! the scorecard | ooked

exactly the sane: factors 1, 2, 4, 5 6, 8 and 9 pointed to
borrowed enpl oyee status. Schaubert has pointed to nothing that
di stinguishes his case from Billizon. W are guided and, nore
inportantly, bound by Billizon. Accordingly, we conclude, as a
matter of law, that when the answers to these seven questions
support borrowed enployee status and factor 7 is neutral, the
enpl oyee in question is a borrowed enployee as a matter of |aw,
contractual provisions notw thstanding. W find the facts and
realities of the work-place, rather than nice legal fictions,
di spositive on this issue. Here the realities of the work-place
convince us that EIf was in total control of Schaubert and his work
on the EIf platform Accordingly, we join the district court in
hol di ng t hat Schaubert was a borrowed enpl oyee. For the foregoing
reasons, the district court's summary judgnent in favor of EIf is,
in all respects,

AFFI RVED.

11 See 993 F.2d 104 (5th Cr. 1993).
8



