IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41239
Summary Cal endar

MARI ANA RODRI GUEZ- BARBERENA,

Petiti oner,

VERSUS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an O der of
the Board of Inmgration Appeals
(A29 964 022)

August 16, 1995

Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Mari ana Rodri guez-Barberena ("Rodriguez") petitions for re-
view of an order of the Board of Inmm gration Appeals ("BlIA") de-
nying her asylum and denying the wthholding of deportation.

Finding no error, we deny the petition for review

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Rodriguez, a citizen of Nicaragua, was born there in 1966
and entered the United States w thout inspection in 1989. I n
1990, she applied for asylum alleging that her famly was
closely affiliated with the fornmer governnent of Anastaci o Sonbza
and that, if she were to return to N caragua, she would suffer
persecution at the hands of the Sandini sta governnent.

Foll ow ng a hearing, the immgration judge ("1J") denied the
application for asylum and Rodriguez's application for wthhold-
ing of deportation and granted her application for voluntary de-

parture. The BI A affirned.

.
The communi st Sandi ni stas overthrew di ctator Sonbza in 1979.
In 1990, noncommunist Violeta Chanorro was elected president.

See Gonez-Mejia v. INS, 56 F.3d 700, 701 (5th Cr. 1995);

Silwany-Rodriguez v. INS, 975 F.2d 1157, 1159 n.4 (5th Cr

1992); Rivera-Cruz v. INS, 948 F.2d 962, 667 (5th Gr. 1991).

L1l

A
Rodri guez argues that the BIA erred in finding that she did
not establish a well-founded fear of persecution. The Attorney
Ceneral has the discretion to grant asylumto refugees. 8 U S. C

§ 1158(a); Jukic v. INS, 40 F.3d 747, 749 (5th Gr. 1994). A

refugee is a person who is outside of his country and is unable



n >

or unwilling to return because of persecution or a well-founded
fear of persecution on account of race, religion, nationality,
menbership in a particular social group, or political opinion.""
Jukic, 40 F.3d at 749 (quoting 8 U.S.C. §8 101(a)(42)(A)). Proof
of a "well-founded fear of persecution” requires the petitioner
to show that a reasonable person in the sane circunstances would
fear persecution if deported. 1d.

We uphold the BIA's factual findings if they are supported
by substantial evidence. |1d. The petitioner has the burden to
"“show that the evidence he presented was so conpelling that no
reasonable factfinder could fail to find the requisite fear of

persecution.'" [d. (quoting INS v. Elias-Zacarias, 502 U S. 478,

483-84 (1992)). We will not upset a BIA order nerely because we
differ with the BIA's evaluation of the facts. Id. The peti-
tioner nust show that the BIA's action was arbitrary, capricious,
or an abuse of discretion. 1d.

Rodri guez argues that she established past persecution on
the basis of her support of the Sonbza governnent. She also ar-
gues that she established a rebuttable presunption that persecu-
tion will occur in the future, a contention that, she contends,
the BIA inproperly rebutted by adm nistratively noticing that the

accused persecutors were no |onger in power.

1.
The BI A exam ned Rodriguez's clainms that she feared persecu-

tion because of her famly's connections to Sonobza. Her not her



was a private secretary to Sonpbza, and four of her brothers were
in the national guard. Rodriguez alleged that, once the
Sandi ni stas cane to power, they denied her adm ssion to the na-
tional nedical school, denied her a nursing certificate, and shot
her.

The BIA adm nistratively noticed the assunption of power by
the elected anti-Sandinista Chanorro governnent. As the
Sandi nistas no longer controlled the governnent, the BIA rul ed,
Rodri guez had not established a well-founded fear of persecution
by the Sandi ni st as.

The BIA recited that Rodriguez had contended that the
Sandi ni stas continued to control the N caraguan mlitary and se-
curity forces. The BIA responded by stating that Rodriguez gave
no indication that, after Chanorro's i naugur ati on, t he
Sandi ni stas sought to harm any Sonpbza supporter who returned to
Ni car agua.

The BIA further recited that Rodriguez alleged that the
Sandi ni stas had interrogated her and her nother and searched her
nmot her's honme repeatedly between 1982 and 1985 and m streated her
in 1985. The BIA found that Rodriguez had shown no past persecu-
tion based upon any of the grounds enunerated for the granting of

asylum See id.

2.
Rodriguez testified at the hearing before the IJ as foll ows:

Her nother was a secretary to Sonopza. The Sandinistas interro-



gated the nother about docunents and personnel and kept her from
getting another |ob. The nother subsequently started her own
busi ness.

One of Rodriguez's brothers was killed in a conflict involv-
i ng Sandi nistas. The Sandinistas inprisoned two other brothers.
The United States granted one brother political asylum One
brother lives in renpbte nountains in Nicaragua under an assuned
nane.

The Sandi ni stas deni ed Rodri guez professional opportunities,
but she had not net their agricultural service requirenents.
Even so, she was allowed to attend a private nursing school, and
she graduat ed. She was not allowed to work as a nurse, because
she refused to serve in the revolutionary guard or perform other
such service under the Sandinista regine.

She received a gunshot wound in 1985, though she did not
mention the incident in her initial application for asylum She
was visiting her brother in prison, and he gave her a letter to
his girlfriend for Rodriguez to smuggle out of the prison. Wen
officers confronted Rodriguez, a comotion ensued and a bullet
hit her leg, though it is uncertain that anyone intended to shoot
her.

The Sandinistas frequently interrogated Rodriguez and her
nmot her between 1979 and 1985. From 1985 until she left Ni caragua

in 1989, however, she was never interrogated.



All of the evidence is equivocal. Rodriguez suffered a bul-
|l et wound, but there is no indication that it was intentional or,

if it was, that it was based upon her support of the fornmer gov-

ernnent . Rodri guez was denied sone professional opportunities,
but she was allowed others, and she did not fulfill national ser-
Vi ce requirenents. Rodriguez was interrogated frequently but

never after 1985, and she was never injured in the process.
Rodriguez argues, as she did before the BIA that the
Sandi nistas remain a significant force in N caragua. She has not
presented any proof that they are actually persecuting forner
Sonbza supporters now. It was not inproper for the BIA to take
admnistrative notice that the Chanorro governnment is now in

power and that the Sandinistas are not. Rivera-Cruz, 948 F. 2d at

967.

Rodriguez has failed to show that her evidence was so com

pelling that " "no reasonable factfinder could fail to find the

requi site fear of persecution. Jukic, 40 F.3d at 749 (quoting

Eli as-Zacarias, 502 U S. at 484). Accordingly, the BIA' s deter-

m nation that she was not entitled to asylum nust be upheld. See
id.

Regardi ng the asylum issue, Rodriguez also argues that de-
porting her would be inhumane. The BI A found no conpelling hu-
mani tarian reason for granting asylum Past persecution al one
can warrant asylumeven wthout the likelihood of future persecu-

tion if the past persecution was so severe that return to the

country of persecution would be inhumane. Rivera-Cruz, 948 F.2d




at 965-66. The equivocal nature of Rodriguez's evidence supports

the BIA's finding, however.

B

Rodriguez also avers that the BIA erred in denying her a
wi t hhol di ng of deportation. Congress has proscribed the deporta-
tion of an alien whose |life or freedom would be threatened on
account of race, religion, nationality, or nenbership in a social
gr oup. 8 US C 8§ 1253(h)(1); Jukic, 40 F.3d at 749. A peti -
tioner "nust denonstrate a clear probability of persecution on
one of the enunerated grounds.™ Id. The showing that is re-
quired to prove such a probability is greater than that required
to prove a well-founded fear of persecution under the asylumrem
edy. 1d. at 750. Because Rodriguez failed to prove that she was

entitled to asylum a fortiori she is ineligible for wthholding

of deportation. |d.

The petition for review is DEN ED.



