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PER CURI AM *

Janes W Smth chal | enges the judgnent for plaintiffs Larry D
Crowe and Sue Ellen Crowe Silman, Admnistratrix of the Estate of
t he Successi on of Reba Coody Crowe, for violations of the Racketeer
I nfl uenced and Corrupt Oganizations Act (RICO. Because we
conclude that the RICO clains are precluded by prior litigation
between Crowe and Smith in M ssissippi, we REVERSE and RENDER f or
Sni t h.

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



| .

The nunerous rel evant and i ntertw ned events began | ong before
the 1994 trial. In 1979, Crowe purchased Eagle Lake Farm
bordering Eagle Lake in Warren County, M ssissippi, froma Trust,
whi ch financed part of the $5.35 nillion purchase price; annua
payments of approxi mately $300, 000 were due in February.

Later, Crowe and Smth becane partners in Australia Island
Farm which they purchased in 1982. Australia Island, in Warren
County, M ssissippi, and Mdison Parish, Louisiana, is in Eagle
Lake. Crowe built a cotton gin at Eagle Lake in 1983; he and Smth
formed a separate partnership for the gin.

In February 1984, shortly before Crowe's annual paynent on
Eagl e Lake Farm was due, he requested a $600, 000 | oan from Smth.
Smith agreed, instead, to loan Crowe $250,000, secured by a
nort gage on Executive Wods, a portion of Crowe's Eagle Lake Farm
Crowe was to repay the loan in approximately two weeks; he did not
do so.

Smth testified at the trial of this action that, in m d-1984,
Crowe was using Australia |Island partnership funds and property for
hi s personal benefit. That fall, Smth told Crowe that he wanted
to termnate the partnershinp. In Novenber, Smth gave Crowe an
option to purchase his interest; the option was extended at Crowe's
request, but was never exercised.

By the end of 1984, Crowe began seeking a financial partner to
hel p him devel op Eagle Lake Farminto a resort. In early 1985

Crowe and Peopl es Honest ead Savi ngs and Loan Associ ati on of Monroe,



Loui si ana, agreed that Peoples would form Agrarian Devel opnent
Corporation, which would beconme Crowe's partner in Eagle Bend
Devel opnment. I n March, while the partnership docunents were bei ng
prepared, Peoples nade two loans to Crowe: $3.5 million, to pay
his short-term debts (including the annual paynent on Eagl e Lake
Farm due the prior February); and $300, 000, secured by a $750, 000
nortgage, signed by Crowe and his wife, on his property in West
Carrol |l Parish, Louisiana.

Crowe and Agrarian signed the Eagle Bend Devel opnent
partnership agreenment in early April. Agrarian contributed $3.5
mllion, which was used to pay off the |ike anount | oaned to Crowe
by Peopl es; Crowe contributed Eagl e Lake Farm equi pnent, and his
interest in the Eagle Lake gin.

Accordingly, for the gin, Eagl e Bend was substituted for Crowe
as Smth's partner. Li kewi se, because Executive Wods had been
pl edged as collateral for Smth's 1984 $250,000 | oan to Crowe and
was part of Eagle Lake Farm Crowe had to have it released by
Smth. Smth agreed, conditioned on the execution of an interim
partnership operating agreenent, deed, and escrow agreenent. |In
the Australia Island interim partnership agreenent, executed in
March 1985, Crowe and Smth agreed that each would cure any
deficits in his capital account and pay his share of partnership
obligations inmediately; and that Crowe would renew the $250, 000
| oan, plus accrued interest, secured by Crowe's interest in the
Australia Island partnership. Pursuant to the escrow agreenent,

one party's breach of the interim partnership agreenent entitled



the non-breaching party to purchase the other's interest at a
specified price; each was to execute a bill of sale and deed, to be
held in escrow.

Crowe experienced difficulties in 1985 with Agrarian, his
Eagl e Bend partner. By October, Agrarian had retained counsel to
review Crowe's alleged m snmanagenent and wongful diversion of
partnership property, and had begun planning to gain control of the
part ner shi p.

In the neantine, during the fall of 1985, when it appeared
that Crowe was not going to performas promsed in the Australia
Island interimpartnership agreenent, Smth's attorney discovered
that Crowe had not signed the escrow agreenent and deed, and
advised Smth to file suit. That Decenber, Smth filed suit
agai nst Crowe in the Chancery Court of Warren County, M ssissippi,
seeki ng repaynent of both the $250,000 |oan and funds Crowe had
diverted from the Australia Island partnership, as well as its
di ssolution and |iquidation.

In early February 1986, Peoples seized Crowe's West Carroll
Parish property to satisfy the $750, 000 nortgage executed in March
1985 by Crowe and his wfe. Peoples clained that Crowe was in
default on debt totaling $1.25 m|lion, including the $300, 000 | oan
to Cowe in March 1985 and bal ances on Australia |Island and Eagle
Bend crop | oans.

In md-April, Crowe had the West Carroll forecl osure enjoi ned.
And, earlier, on the sane day that Peoples seized his property,

Crowe sued Agrarian and Peoples in federal court in M ssissippi for



dissolution of the Eagle Bend partnership. That action was
di sm ssed without prejudice in May 1986, because the partnership
agreenent forum sel ection clause designated Loui siana state court
as the forumfor such disputes.

In md-March 1986, to prevent the Trust from conducting a
nonj udi ci al foreclosure sale of the Eagle Bend property, schedul ed
for later in March, Agrarian obtained in Louisiana state court the
appoi ntnent of a receiver for Eagl e Bend Devel opnent. On March 26,
that court authorized the receiver to put Eagl e Bend i n bankruptcy.
The Trust obtained relief from the automatic stay, and the
bankruptcy court ordered that the property be sold; but, it was not
sol d because, as discussed infra, a conprom se was reached.

I n August 1986, Crowe sued Peoples and Agrarian in federa
court in Louisiana, alleging that they had conspired to deprive him
of his interest in Eagle Bend and were trying to cause his
financial ruin. He nmade simlar allegations in a notion to
w thdraw the reference i n the bankruptcy proceedi ng, asserting that
Peopl es, Agrarian, and the bankruptcy trustee filed the bankruptcy
petition as "a conbi ned concerted action" to deprive him of the
property. (Crowe also sued the Eagle Bend receiver in Louisiana
state court.)

I n Septenber 1986, Peoples and Crowe settled their disputes.
Crowe transferred his interest in Eagle Bend to MLM Inc., another
Peopl es subsidiary, in exchange, inter alia, for approximately $1.2
mllion, an agreenent by M_Mand Agrarian to hold hi mharm ess from

Eagle Bend's debts (totaling approximately $7 mllion, including



$900, 000 owed to the Farmers Hone Admi nistration), and forgiveness
of $500, 000 personal debt. As part of the settlenent, Peoples
collected all of the indebtedness owed it by Crowe, except for the
bal ance of the Australia Island crop loans; it agreed to w thhold
efforts to collect that debt for six nonths.

Prior to the Crowe/ Peoples settlenent, Smth had offered to
pay his share of the Australia Island debt to Peoples; it refused,
asserting that Smth was liable for the entire debt. |In Novenber
1986, Peopl es demanded paynent of the indebtedness from Crowe and
Sm t h. And, in Cctober 1987, it filed suit against them and
Australia Island Farmfor the bal ance on the crop loans. A letter
from Peopl es' counsel, admtted into evidence at the trial of this
action, indicates that Smth countercl ai ned, asserting that Peopl es
shoul d have taken Crowe's share of the debt fromthe proceeds of
its Septenber 1986 settlenment wth Crowe, and that Peoples
conspired with Crowe to cause Smth to repay the entire debt; and
that Crowe cross-clained against Smth, alleging that Smth and
Peopl es conspired to cause Peoples to file suit on the debt at a
ti me when Crowe was particularly vul nerable financially. Smth and
Peopl es settled in May 1988.

Returning to the Crowe/Peoples Septenber 1986 settlenent,
Eagl e Bend dism ssed the bankruptcy after settlenent. Peopl es
negotiated with the Farnmers Hone Admi nistration for the rel ease of
the Eagl e Bend property as collateral, but did not obtain Crowe's

rel ease fromthe remaining debt.



Havi ng settled (tenporarily) wth Peopl es, Crowe broadened his
conspiracy theory to enconpass Smth. On Cctober 27, 1986, the
sane day hearings began before the special master appointed by the
M ssi ssippi chancery court in the Australia Island partnership
di ssolution proceeding (filed in Decenber 1985), Crowe sued Smth
in Louisiana state court, alleging, in essence, that Smth, in
collusion with Peoples, filed the Mssissippi lawsuit to exert
financial pressure on Crowe. Crowe asserted that Smth acqui esced
in the proceedi ngs brought against Crowe by Peoples; that Smth's
filing of the M ssissippi action was "instituted solely to bring
financi al hardshi p and econom c pressure on [Crowe] at a tine when

Smth knew or should have known that such pressure was being
exerted sinultaneously by [Peoples]"”; and that "the actions of
[Smth] were so deliberately or negligently tinmed and cal cul at ed
t hat he knew or shoul d have known of the disastrous injuries that
woul d occur to the business and financial reputation of [Crowe],
especially at a tinme when [Smth] knew of the financial pressure
bei ng exerted by [Peoples]”. Crowe sought, inter alia, $5 mllion
i n damages. But, after Smith fil ed an exception, claimng that the
pendency of the M ssissippi action barred the Louisiana action
Crowe did not prosecute it.

In Novenber 1987, the M ssissippi chancery court awarded
partial judgnent to Smith for $250,000 (the amount Smith | oaned
Crowe in February 1984); held that the Australia |Island partnership

was di ssolved as of the end of 1985; and ordered its |iquidation.



And in June 1988, that court, inter alia, found that Crowe had
caused the dissolution of the Australia Island partnership.

That August, the M ssissippi court entered a final judgnent,
awarding Smth approximately $1 million, plus attorney's fees of
approxi mately $49, 000, and ordering the appointnment of a special
comm ssioner to sell the Australia Island partnership assets.
Trying to prevent the sale, Cow attenpted to place the
partnership in bankruptcy; tried to transfer his interest in the
partnership to another entity; and, when that transfer was
nullified, attenpted to nortgage his interest. Smth purchased the
partnership assets at the conm ssioner's sale in Cctober 1989.

In md-1992, the Mssissippi Suprene Court affirnmed the
chancery court. Crowe v. Smth, 603 So. 2d 301 (M ss. 1992). That
Septenber, the chancery court confirmed the comm ssioner's sale,
overruling Crowe's objections, and denied Crowe's notion to di sm ss
for lack of jurisdiction.

To make the judgnent executory in Louisiana, Smth filed an
action in Louisiana state court in Septenber 1992. Crowe filed an
exception, asserting (as in this action) that the M ssissippi
j udgnment was void for failure to join the Successi on of Reba Crowe.
The Louisiana court denied Crowe's exception, stating that the
i ssue "has been thoroughly litigated in ... M ssissippi. The
property was found to be partnership property under M ssissippi
law. ... Should the Succession ... desire to attack the M ssi ssi ppi

judgnent, this nust be done in ... M ssissippi".



In March 1993 (the instant action was filed in Decenber 1992),
Smth's wholly-owned corporation purchased a promssory note
executed by Australia Island Farm secured by the partnership
assets, and foreclosed on the property. Smth's attorney testified
at the trial of this action that this was necessary because the
note was about to mature, and new financing could not have been
obt ai ned because of title problens (created by the Succession's
clainmed interest in the property).

Dr oppi ng back to August 1988, while the M ssissippi litigation
bet ween Crowe and Smith was proceedi ng, Peoples | eased the farm ng
portion of Eagle Bend to its retiring president, Russell Hart, for
three years, with an option to purchase. That sane nonth, Smth
and Hart entered into an agreenent by which Smth promsed to
guarantee a |l oan that he had procured for Hart; Hart's option to
purchase Eagle Bend was to be transferred to Smth in the event of
default. That agreenent was not recorded until two years |ater,
when Smith discovered that Hart had transferred the option to
ot hers. In April 1990, Smth purchased Eagle Bend from the
Resol ution Trust Corporation (it had taken over the managenent of
Peoples in 1989), subject to Hart's | ease and option. (Crowe had
of fered to purchase Eagle Bend for $5.65 mllion in Decenber 1989;
in January 1990, the RTC advised that his proposal did not conply
Wthits guidelines.) Smth purchased the property on the sane day
that a Louisiana state court denied Crowe's attenpt to enjoin the
sale. Smth filed suit against Hart for breach of their agreenent;

the court eventually ruled in favor of Hart. After Hart exercised



his option, Hart owned the farm ng portion of Eagle Bend, and Smth
owned t he devel oped, |akefront portion.

I n Decenber 1992, Crowe and the Successi on of Reba Crowe filed
this civil RICO action against Smth, Hart, and others, including
the RTC (as receiver and conservator for Peoples), Agrarian, MM
the directors of Peoples and Agrarian, and the law firm that
represented Peoples and Agrarian in connection wth Eagle Bend
Devel opnent.! The plaintiffs alleged, inter alia, that Smth's
M ssi ssippi action to dissolve the Australia |sland partnershi p was
instituted as part of a schene to defraud themof their interest in
Australia Island; that the other defendants, associated wth
Peopl es or the RTC, participated in a second schene to defraud the
plaintiffs of their interest in Eagle Bend Devel opnent; and that
Smth and Peoples conspired to divest Crowe of his interests in
both partnerships, by filing |awsuits agai nst hi m sinultaneously,
with the goal of forcing the sale of the properties and putting
Crowe in such financial straits that he could not defend hinself.

In addition, the plaintiffs sought a decl aratory judgnent that
Smth's Mssissippi judgnent against Crowe is void for |ack of

jurisdiction. They clainmed also that Peoples breached the

. The conpl aint al so asserted state | aw cl ai ns agai nst sone of
the defendants for breach of fiduciary duty, wunfair trade
practices, tortious interference wth contract, breach of contract,
and intentional infliction of enotional distress, and a cl ai munder
the Federal Tort Cains Act against the RTC. Al of the clains
were either settled or dismssed prior totrial, except for aclaim
against Hart for breach of the 1986 settlenent agreenent; the
district court granted judgnent as a matter of law for the
plaintiffs on that claimat the conclusion of the presentation of
evidence at trial.
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Septenber 1986 settlenent agreenent by failing to hold Crowe
harm ess fromEagl e Bend' s debt to the Farners Hone Adm ni strati on.

In April 1993, Smth noved to dism ss pursuant to FED. R Q.
P. 12(b)(6), asserting, inter alia, that the plaintiffs' clains
agai nst himwere barred by res judicata or collateral estoppel. A
year later, no ruling having been made on that notion, Smth noved
for sunmary judgnent, reasserting his preclusion defenses. |n June
1994, without stating reasons, the district court denied Smth's
motion to dismss. Afewdays later, Smth answered t he conpl ai nt,
asserting, inter alia, res judicata and collateral estoppel as
affirmati ve defenses.

Shortly thereafter, on the eve of trial in July 1994, the
district court denied Smth's summary judgnent notion, holding,
inter alia, that the RICO clainms were not precluded, because the
conplaint alleged conm ssion of predicate acts after Smth filed
the M ssissippi action. The court held further that the validity
of the M ssissippi judgnent was irrelevant to the RICO clains
because the plaintiffs "need only prove [Smth's] fraudul ent intent

in filing the [Mssissippi] lawsuit as part of the alleged
fraudul ent schene to whi psaw Crowe i nto subm ssion".

On the first day of trial, the district court severed the
claim to nullify the M ssissippi judgnent. During trial, the
plaintiffs settled for $2.25 mllion with all of the remaining
def endants, except Smth and Hart. Smth immedi ately seized part

of that settlenent to satisfy his Mssissippi judgnent |ien.



The next day, Smth and Crowe entered into a partial
settl enment agreenent, which was dictated into the record but not
ot herwi se reduced to witing. The parties agreed that Smth would
rel ease the seizure of all but $250,000 of the proceeds of the
plaintiffs' settlenment with the other defendants, which would be
pl aced in escrow, that, if the jury found for Smth, the $250, 000
woul d be released to himimedi ately, but Crowe would not owe him
for the bal ance of the M ssissippi judgnent; but that, if the jury
rendered a verdict against Smth, the plaintiffs would keep the
$250, 000, Smith would be entitled to a credit for the anbunt paid
by the settling defendants ($20,000 from the RTC and the $2.25
mllion) and to a credit for the M ssissippi judgnent ($1.4
mllion, including accrued interest), and, in no event, would the
plaintiffs take a judgment in excess of $4 mllion, including
attorneys' fees and court costs, against Smth.

The parties agreed further that Smth would assign the
M ssi ssippi judgnent to the Succession and the Crowe children in
exchange for their execution of quitclaim deeds transferring to
Smth their interests, if any, in the disputed Australia Island
property. The settlenent agreenent provided also that the
plaintiffs would dism ss any state court litigation against Smth;
that Smth would not be required to post a bond for appeal of an
adverse judgnent; and that the plaintiffs would not seek to | evy on
any judgnent until it becanme final. The partial settlenent nooted
the plaintiffs' severed claim that the M ssissippi judgnent was

voi d.



The jury found Smth and Hart |iable under RICO and awarded

$8.5 mllion, which the district court trebled.
1.

Smth contends that the plaintiffs' clains are barred by res
judicata and/or collateral estoppel because they arise from the
same transactions and occurrences, and involve the sanme facts
litigated in M ssissippi.? The plaintiffs counter that these
defenses were conprom sed by the partial settlenent agreenent,
pursuant to which Smth assigned the M ssissippi judgnment to the
Crowe children and the Succession; alternatively, that the
M ssi ssi ppi judgnment does not bind the Succession, because it was
not a party to the Mssissippi litigation; and that, in any event,
the RICO clains are not barred because Crowe did not |earn of the
underlying conspiracy until 1990, after the Mssissippi litigation
was pendi ng on appeal.

"The preclusive effect of a state court judgnent is a question
of law that we review de novo." Boyce v. Geenway (Matter of

G eenway), 71 F.3d 1177, 1180-81 (5th Gr. 1996).° "A state court

2 Hart's appeal was dismssed in July 1995. Because the
plaintiffs' clainms are precluded, it is not necessary to address
Smth's statute of limtations and sufficiency of the evidence
contenti ons.

3 As noted, Smth raised res judicata and col | ateral estoppel as
affirmati ve defenses in his answer, and relied on those defenses in
support of his notions to dismss and for summary judgnent. Qur
court wll not, however, "review the pretrial denial of a notion
for sunmary judgnent where on the basis of a subsequent full trial
on the nerits final judgnent is entered adverse to the novant".

Black v. J. |I. Case Co., Inc., 22 F.3d 568, 570 (5th Gr.), cert.
denied, = US __ , 115 S. C. 579 (1994). If notions for
judgnent as a matter of |law are made at trial, "the denied notion

for summary judgnment need not be reviewed, because the | egal
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i ssues determ ned by the district court are freely revi ewabl e, and
the case may be reversed and rendered on that basis". 1d. at 571
n.S.

Smth noved for judgnent as a matter of |law after the
plaintiffs rested, and at the close of all the evidence; although
he referred to the M ssissippi judgnents, he did not explicitly
reassert res judicata and collateral estoppel as grounds for the
nmotions. Neverthel ess, under the particul ar, narrow circunstances
of this case, we conclude that the defenses were preserved.

The district court did not deny Smth's sunmmary judgnent
motion until the eve of trial. And, on the first day of trial, it
announced that it was "not going to try anything regarding the
M ssissippi trials, the validity of any of those trials, the

judgnents, or anything like that. But we are going to try the
issues that were litigated in M ssissippi. | say again, | am
trying a RICO case here". In response to Smth's counsel's

question whether "we [are] going to go back and litigate all of
those i ssues that we litigated in M ssissippi, which was a court of
conpetent jurisdiction", the court replied, "[a]nd didn't have one

God damm bit of evidence or any thought of RICOin it". Smth's
counsel stated his disagreenent, to which the court responded,
"[y]ou can disagree, but I'lIl overrule you. |'mnot going to say

anyt hi ng nore about that".

On the second day of trial, the court acknow edged that
Smth's objections on the basis of collateral estoppel raised "a
matter of law'. The plaintiffs stipulated that Smth's objection
to any coll ateral estoppel matter was continui ng, and "wai ve[ d] any
right to an appeal on the issue that they did not object".
Consistent with that stipulation, the plaintiffs do not contend
that Smth failed to preserve his precl usion defenses by failing to
reassert themas grounds for his notions for judgnent as a matter
of | aw.

The court and plaintiffs understood that Sm th nmai nt ai ned t hat
the RICO clains were precluded by the M ssissippi judgnents.
Because res judicata and collateral estoppel are issues of |aw,
there were no factual issues for the jury to decide with respect to

their applicability. Accordingly, the plaintiffs were not
sandbagged, and the purposes of FeD. R Qv. P. 50 were not
t hwart ed. In light of the district court's denial of summary
judgnent the day before trial, its clear indication at trial that

it did not want to hear anything nore about res judicata, and the
plaintiffs' waiver of the right to conplain on appeal that Smth
did not preserve his collateral estoppel defense, we concl ude that
Smth's preclusion defenses were preserved. W caution counsel,
however, that legal issues that are the subject of a denied
pretrial notion should be reasserted at trial as grounds for
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judgnent's preclusive effect on a subsequent federal action is
determned by the full faith and credit statute, which provides
that state proceedings "shall have the sane full faith and credit
in every court within the United States ... as they have by | aw or
usage in the courts of such State ... fromwhich they are taken.""
ld. at 1181 (quoting 28 U . S.C. 8§ 1738). Therefore, we nust "l ook
to the rules of preclusion of the state in which the judgnment was
rendered in order to determ ne the judgnent's preclusive effects”.
| d.

Under M ssissippi law, "res judicata precludes all clains that
were or could have been brought in the wunderlying action”
Mcl ntosh v. Johnson, 649 So. 2d 190, 192 (Mss. 1995) (enphasis
added). Collateral estoppel precludes parties "fromrelitigating
a specific issue actually litigated, determ ned by, and essenti al
to the judgnent in a fornmer action, even though a different cause
of action is the subject of the subsequent action". Dunaway v. W
H Hopper & Associates, Inc., 422 So. 2d 749, 751 (Mss. 1982).
M ssissippi requires four "identities" for application of res
judicata and col | ateral estoppel:

(1) identity of the subject matter of the
action, (2) identity of the cause of action,
(3) identity of parties to the cause of
action, and (4) identity of the quality or
character of a person against whom the claim

i s made.

ld. at 751.

judgnent as a matter of |aw.



The M ssissippi Suprene Court has identified three purposes
served by the preclusion doctrine: (1) protecting litigants from
the burden of relitigating an identical 1issue; (2) providing
judicial econony; and (3) protecting the integrity of judgnents by
preventing inconsistent results. McCoy v. Colonial Baking Co.
Inc., 572 So. 2d 850, 852 (Mss. 1990). Regarding the first
pur pose, the M ssissippi Suprene Court stated:

It is, and shoul d be, a paranobunt concern
of the judiciary to prevent nultiple suits
where one suit wll suffice. There is a
tendency, perhaps, to forget that one who
undergoes the rigors of an action, with all of
its traumatic inpact, loss of tine, delay,
substantial expense and disruption of his
affairs, wth consequent appeals and possible
retrials and still other appeals, should be
spared having to do this nore often than is
strictly necessary. Even the successful party
after bearing the expense of one trial and of
one appeal is, in many instances, hardly a
W nner .

Magee v. Giffin, 345 So. 2d 1027, 1032 (M ss. 1977).
O course, Mssissippi's conmpul sory counterclaimrule echoes
t hese purposes. It provides:

(a) Conpul sory Counterclains. A pleading
shall state as a counterclai many clai mwhich
at the time of serving the pleading the
pl eader has agai nst any opposing party if it
arises out of the transaction or occurrence
that is the subject matter of the opposing
party's claim and does not require for its
adj udication the presence of third parties
over whom the court cannot acquire
jurisdiction. But the pleader need not state
the claimif:

(1) at the tine the action was commenced
the claimwas the subject of another pending
action; or



(2) the opposing party brought suit upon
his claim by attachnment or other process by
which the court did not acquire jurisdiction
to render a personal judgnent on that claim
and the pl eader IS not stating any
counterclaimunder this Rule 13; or

(3) the opposing party's claim is one
whi ch an insurer is defending.

In the event an otherw se conpulsory
counterclaimis not asserted in reliance upon
any exception stated in paragraph (a),
relitigation of the claimmy neverthel ess be
barred by the doctrines of res judicata or
col l ateral estoppel by judgnent in the event
certain issues are determ ned adversely to the
party electing not to assert the claim
Mss. R Qv. P. 13(a). The comentary states that "[a] counterclaim
is compulsory if thereis any | ogical relation between the original
claimand the counterclainf. Mss. R Gv. P. 13(a), comment.
Because state and federal ~courts have concurrent
jurisdiction over civil RICO clains, see Tafflin v. Levitt, 493
U. S. 455, 458 (1990), the M ssissippi courts coul d have adj udi cat ed
Crowe's RICO clains had they been asserted in a counterclaim See,
e.g., Evans v. Dale, 896 F.2d 975, 977-78 (5th Cr. 1990) (applying
Texas law and stating that civil R CO clains were barred because
they coul d have been asserted in state court divorce proceeding).
A
We address first the plaintiffs' contention that, by assigning
the M ssissippi judgnent, Smth also assigned or abandoned his
precl usion defenses. As stated, the settlenent provided in part
that, in exchange for the release of all but $250,000 of his
seizure of the proceeds of the earlier settlenent between the

plaintiffs and ot her defendants, Smth would receive a credit for

- 17 -



t he amobunt owed on the M ssissippi judgnent ($1.4 mllion) in the
event the jury found for the plaintiffs; it provided further that
Smth would assign that judgnent to Crowe's children and the
Succession, making them Crowe's judgnent creditors. The agreenent
does not nention the preclusion defenses, nor does it reflect
ot herwi se any intent that Smth abandon t hem

Prior to the partial settlenent, Smth's precl usion defenses
| oomred large on the future appeal horizon. Had the parties
i ntended that Smth abandon or assign them they doubtless woul d,
and certainly should, have said so. Mreover, by agreeing to apply
the M ssissippi judgnent as a credit against a jury verdict in
their favor, and, especially, by taking an assignnent of that
judgnent, the plaintiffs inplicitly recognized its validity. The
obvi ous purpose of the assignnent was to allow Crowe's children and
the Succession to step into Smth's shoes as judgnent creditors so
that they would have priority.

Rel ying upon LA QGv. CobE ANN. art. 2645 (West 1952) ("[t]he
sale or transfer of a credit includes every thing which is an
accessory to the sane; as suretyship, privileges and nortgages"),
the plaintiffs contend that, by virtue of the assignnent, Smth
"merged his clains of res judicata and col |l ateral estoppel into the
clains of the Crowes"; that "[t]he clains no |onger belong to

hin{,] and he has no standing to raise thenf.* W disagree. The

4 Article 2645 was anended effective January 1, 1995, and now
states that "[t]he assignnent of a right includes its accessories
such as security rights". LA CQGv. CooE ANN. art. 2645 (West Supp
1996) .
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plaintiffs did not cite, nor could we |l ocate, any authority for the
proposition that a judgnent creditor's assignnent of a judgnent,
especially to one in privity with the judgnent debtor, barred the
judgnent creditor from asserting preclusion defenses to a
subsequent claim by the judgnent debtor based on the sane
transaction or occurrence that was involved in the prior action
underlying the assigned judgnent.

Furthernore, res judicata and collateral estoppel are not
clains but, instead, are defenses which may be asserted as a bar to
subsequent litigation of clains that were or coul d have been rai sed
in a prior action. A party's right to rely on a judgnent in
support of a preclusion defense is not an "accessory" to the
judgnent; that right is based, inter alia, on his status as a party
to the prior litigation, rather than his ownership of, or right to
enforce, the judgnent. For exanple, had Smth assigned the
M ssissippi judgnent to a third party prior to the plaintiffs’
filing this action, he still would have been able to raise
precl usion. Accordingly, although Smth lost his right to enforce
t he judgnent when he assigned it, this did not affect his right to
assert preclusion, based on that judgnent, as a defense to the RI CO
clainms in issue.

B

Alternatively, the plaintiffs assert that the preclusion
defenses are inapplicable to the Crowe children because the
Succession was neither a party, nor in privity with a party, to the

M ssissippi litigation and, therefore, is not bound by the
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M ssi ssippi judgnent. Smth counters that the Succession was in
privity with Crowe because he was the admnistrator of the
Succession during the Mssissippi litigation and, therefore, had a
fiduciary duty to protect its interest. He maintains further that
the Crowe children are bound by their nother's hereinafter
di scussed decl aration in 1983 that she did not have an interest in
the Australia Island property.

In support of its alternative position, the Succession
mai ntai ns that the assets Crowe contributed to the Australia Island
partnership were comunity property, and that the «children
inherited the interest of their nother, Reba Crowe, in that
property when she died intestate in June 1985.° The Succession
therefore contends that it was an indispensable party to the
M ssissippi litigation and that, because it was not a party, it is
not bound by the M ssissippi judgnent.

As noted, Smith points out that, in 1983, Reba Crowe, wth
Crowe's acknow edgnent, declared that the assets that Crowe
contributed to the Australia Island partnership were Crowe's
separate property; he asserts therefore that Reba Crowe had no

community interest in the partnership property, and there was no

5 The Succession took the opposite position in an April 17,
1986, nenorandum in support of a request for an injunction to
prohi bit Peoples from foreclosing on the Wst Carroll Parish
property. The menorandum filed by Crowe and the Succession,
asserted that Peoples had no legal right to proceed against the
Succession for collection of the Australia |Island partnership debts
because, inter alia, "Larry Cowe's 50% interest in [Australia
| sl and partnership and Eagl e Bend Devel opnent partnership] is his
separate property, conposing no part of the community estate
between [him and Reba Coody Crowe".
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such interest for the Succession to inherit. The Succession
mai ntains that the Crowe children are not bound by their nother's
declaration, relying on LA Cv. CobE ANN. art. 2342, which provides
that a declaration such as that executed by Reba Crowe may "be
controverted by the forced heirs and the creditors of the spouses,
despite the concurrence by the other spouse", but "an alienation,
encunbrance, or |ease of the thing by onerous title may not be set
aside on the ground of the falsity of the declaration". LA Q.
CopE ANN. art. 2342 (West 1985).

W need not address whether Louisiana |law would permt the
Succession to controvert Reba Crowe's declaration, because even
assumng it wuld, we agree with Smth that there was privity
bet ween Crowe and the Succession as a result of Crowe's fiduciary
duties, discussed below, to his wfe and the Succession. Under
M ssissippi law, res judicata bars clains by persons in privity
wWth a party in the prior action. Mlntosh v. Johnson, 649 So. 2d
at 193.

Under Louisiana law, a partner has the "exclusive right to
manage, alienate, encunber or |ease the partnership interest"”,
subject to the duty to account to his spouse or the heirs of his
spouse for community property under his control. LA QGv. CoDE ANN.
arts. 2352, 2369 (West 1985). Mbreover, pursuant to LA Cooe Q.
P. art. 3191 (West 1961), Crowe, who served as adm nistrator for
t he Succession fromJune 1985 until August 1990, when his daughter
was appointed, had a fiduciary duty to collect, preserve, and

manage the Succession's property.
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Accordingly, Crowe owed fiduciary duties to his wfe and her
Succession to protect the all eged community property contributedto
the Australia Island partnership. Because the Succession had no
i ndependent relationship with Smth, its clains are derivative of
Crowe's clains based on his partnership relationship with Smth.
See Eubanks v. F.D.I.C, 977 F.2d 166, 170 (5th GCr. 1992)
(appl yi ng federal preclusion |law to Louisiana spouses and stating
that, where wife purchased no interest in partnership, and had no
| egal relationship with bank, her clainms were derivative of |ender
liability clainms asserted by husband, who invested in partnership
whi ch borrowed noney from bank; res judicata barred husband' s
| ender liability clains because he should have asserted themin
bankruptcy court; and, although wife was not party to husband's
bankruptcy, res judicata barred her clains because her husband was
so closely aligned to her interests as to be her virtual
representative).

C.

On the RICO clains, the jury found that Smth and Hart
vi ol ated subsections (a), (b), and (c) of 18 U S . C. 8§ 1962, and
that they had conspired to violate each of those subsections, in
violation of subsection (d). The plaintiffs maintain that these
clains are not precluded, because Crowe thought the conspiracy
ended in Septenber 1986, when he settled with Peoples; and that he
did not discover until 1990 (1) that Peoples had not rel eased him
from liability on the Farnmers Honme Adm nistration debt, which

i npeded his ability to raise capital for his litigation against
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Smth, (2) that Smth and Hart had a secret agreenent to finance
Hart's purchase of Eagle Bend, and (3) that Smth expected to take
over that property after Hart leased it for three years.

The conpl ai nt all eged nunerous predicate acts of mail fraud,
obstruction of justice, bankruptcy fraud, and interstate shipnent
of stol en goods, from 1985 through 1992. The acts alleged to have
been commtted by Smith included mailings in the M ssissippi
litigation; applications for, and recei pt of, farmsubsi dy paynents
for Australia Island after the partnership was di ssol ved; bl ocking
Crowe's transfer of an aircraft;® and sal es of crops grown by Smth
on Australia Island after dissolution of the partnership. The acts
all eged to have been commtted by Smth's all eged co-conspirators
i ncluded mailings involved in the Peoples/Crowe litigation and the
Eagle Bend bankruptcy; the settlenment of the Peoples/Cowe
litigation; the sale of Eagl e Bend; and crop sal es from Eagl e Bend.

But, the essence of Crowe's RICO clains is that Smth and
Peopl es, through its president, Hart, conspired to "whi psaw' him
Wi th sinultaneous litigation, so that he woul d be unable to defend
hinmself, with the goal of taking his interests in the Australia
| sl and and Eagl e Bend Devel opnent partnerships. "[T]he core of a

RICO civil conspiracy is an agreenent to conmt predicate acts" of

6 As part of the Septenber 1986 Crowe/ Peoples settlenent,
$40, 000 was escrowed pending Crowe's assignment to MM of his
clainmed interest in an aircraft. The M ssissippi chancery court
ruled that the aircraft was owned by the Australia Island
partnership, and that Crowe's attenpt to transfer his interest in
it to MLMwas of no effect. Peoples took the $40,000 in escrowed
funds after Crowe failed to deliver title to the aircraft pursuant
to the terns of the escrow agreenent.
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racketeering, through a pattern of racketeering activity, connected
to the acquisition, establishnment, conduct, or control of an
enterprise affecting interstate coonmerce. Crowe v. Henry, 43 F. 3d
198, 204, 206 (5th Cr. 1995).° Al t hough Crowe alleges the
comm ssion of predicate acts after the Mssissippi litigation
began, all of them stem from the al nost sinultaneous litigation
instituted agai nst himby Peoples and Sm th.

Crowe's allegations in his October 1986 action against Smth
in Louisiana state court, filed just after his settlenent with
Peoples, belie his contention that he thought the alleged
conspiracy was over, and denonstrate that, at that tinme, he
believed that he was the victim of the same conspiracy between
Smth and Peoples that is the basis for his R CO clains. As
stated, in that 1986 Loui siana action, Crowe alleged that Smith, in
collusion wth Peoples, tinmed his M ssissippi partnership
di ssolution and collection action to coincide with Peoples' Eagle
Bend litigation. Crowe's claimthat he was unaware until 1990 of
additional alleged overt acts in furtherance of the conspiracy,
such as Peoples' failure to hold himharm ess on the Farners Hone
Adm ni stration debt, and the option agreenent between Smth and

Hart, provides no justification for his failure to litigate the

! In Ctrowe v. Henry, our court reversed, in part, the di sm ssal
of Crowe's civil RICOclains agai nst Henry, who represented Crowe,
inter alia, in connection with the Septenber 1986 Peopl es/Crowe
settlenment. 43 F.3d at 201. |In that action, Crowe alleged that
Henry, who was concerned about the possibility of a judgnent
against Crowe in favor of Smth in the Mssissippi litigation,
advised Crowe in early 1987 to transfer various property to Henry,
wth the secret, oral understanding that Henry would return the
property to him 1d. at 202.
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RICO clains in the Mssissippi litigation. Cf. Brannan .
Ei senstein, 804 F.2d 1041, 1044 (8th Gr. 1986) (stating that
plaintiffs could not avoid application of Mssouri's conpul sory
counterclaim rule by asserting that their state |aw securities
fraud and common [ aw fraud clains either did not exist or were not
mature at tinme defendants filed prior state court action, because
they had sone notice that they had suffered an injury or that
anot her person had commtted a | egal wong which ultimtely m ght
result in harmto them. Accordingly, M ssissippi's conpul sory

counterclaim rule, anong other reasons, precludes Crowe's RICO

cl ai ns.
The wuse of <civil RICO litigation in federal court by
unsuccessful state court litigants in an attenpt to turn state

court defeat into federal court victory thwarts the salutary
pur poses of the preclusion doctrine, as well as the nandate that
federal courts give full faith and credit to state court judgnents.
The partnershi p between Smth and Crowe ended in 1985. After years
of litigation in M ssissippi, the chancery court ruled that Crowe
was responsi bl e for the dissolution of the partnership, and that he
owed Smith over $1 mllion; M ssissippi's highest court affirnmed.
Dissatisfied with that result, Crowe dressed his grievances up in
RICO clothing, and relitigated the issues surrounding the
dissolution of the partnership before a federal court jury in
Loui si ana.

Al t hough the plaintiffs' claim for nullification of the

M ssi ssi ppi judgnent was severed, and then nooted by the parti al
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settl enent agreenent by which Smth assigned that judgnent, the
jury's findings that Smth violated RICO by his actions in filing
and prosecuting the Mssissippi litigation, if allowed to stand,
woul d have the sanme effect. Full faith and credit does not
count enance such a result.
L1l
For the foregoing reasons, we REVERSE t he judgnent in favor of

the plaintiffs and RENDER judgnent in favor of Smth.



