IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41193
Summary Cal endar

CARLOS RANALDO CORTEZ, al/k/a
Carl os Ronal do Cortez-Marti nez,

Petiti oner,
V.
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order
of the Board of Imm gration Appeals
(I'NS No. A29-966-238)

July 7, 1995

Before KING JOLLY and SMTH, C rcuit Judges.
PER CURI AM *

Carl os Ranal do Cortez appeals the dism ssal of his petition
for asylum or w thhol ding of deportation by the Board of

| mm gration Appeals. W affirm

FACTUAL AND PROCEDURAL BACKGROUND

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



On January 25, 1989, Cortez illegally entered the United
States by foot near Brownsville, Texas. On August 16, 1990,
Cortez filed an application for asylumw th the Inmgration and
Nat ural i zation Service ("INS") in which he stated that he was
fleeing fromthe Sandinista regi ne, which was "harassing [him by
wanting [hinm to go to the nountains and fight with the regul ar
arny." He further stated that he was a nenber of the Liberal
Party, had already served in the arny reserves under the
Sandi ni stas, and was afraid that the order of conscription issued
just before he fled N caragua was "an excuse to shoot [hin] and
blame it on the contras . !

On April 30, 1990, the INS issued an Order to Show Cause on
Cortez, charging himw th deportability for having entered the
United States without inspection. 8 U S C. 8§ 1251(a)(1)(B).*
Cortez conceded deportability but requested asylum w thhol di ng
of deportation, or, in the alternative, voluntary departure. On
May 28, 1991, an Inmm gration Judge ("1J") denied Cortez's
requested relief and ordered himdeported. Cortez appealed to
the Board of Inmgration Appeals ("BlIA"), which issued a per

curiam opi nion on Cctober 19, 1994, concluding that "the

! That section states:
(B) Entered wi thout inspection

Any alien who entered the United States w thout
i nspection or at any tinme or place other than as
desi gnated by the Attorney Ceneral or is in the United
States in violation of this chapter or any other |aw of
the United States is deportable.

8 U.S.C. § 1251(a)(1)(B).



i mm gration judge adequately and correctly addressed the issue
rai sed on appeal, [therefore] her decision is affirmed based upon
and for the reasons set forth therein." Cortez filed a tinely
appeal to this court, asserting that the BIA and the IJ erred in
denying his petition for asylum wthholding of deportation, and

vol untary departure.

[1. ANALYSI S
As an initial matter, we note that we are authorized to

review an order only of the BIA not the IJ. Chun v. INS 40

F.3d 76, 78 (5th Cr. 1994); Adebisi v. INS 952 F.2d 910, 912

(5th Gr. 1992). In this case, however, the BIA specifically
adopted the findings of the IJ; therefore, we nay review the
findings of the 1J. Chun, 40 F. 3d at 78.

Cortez seeks asylum and w t hhol di ng of deportation under 88

208(a) and 243(h) of the Immgration and Nationality Act. See 8



U S.C. 88 1158(a)? and 1253(h).®* Asylumis a purely

discretionary formof relief which is available to an alien who
proves that he is a "refugee," which is defined as any person who
has a "well grounded fear of persecution on account of race,
religion, nationality, nmenbership in a particular social group,

or political opinion. . . ." 8 US. C 8§ 1101(a)(42)(A). To be
eligible for asylum the alien's burden is to prove that

persecution is a "reasonable probability.”" Rojas v. INS, 937

F.2d 186, 189 (5th Gr. 1991) (citing INS v. Cardoza- Fonesca, 480
U S 421 (1987)). The w thhol ding of deportation, on the other
hand, is a mandatory formof relief available to an alien who

proves that his life or freedom would be threatened upon return

2 That section states:
(a) Establishnent by Attorney General; coverage

The Attorney CGeneral shall establish a procedure
for an alien physically present in the United States or
at a land border or port of entry, irrespective of such
alien's status, to apply for asylum and the alien may
be granted asylumin the discretion of the Attorney
Ceneral if the Attorney Ceneral determ nes that such
alien is a refugee within the neaning of section
1101(a)(42)(A) of this title.

8 U.S.C. § 1158(a).

3 That section states in relevant part:

(h) Wthhol ding of deportation or return

(1) The Attorney Ceneral shall not deport or return any
alien . . . to a country if the Attorney Ceneral determ nes that
such alien's life or freedomwould be threatened in such country
on account of race, religion, nationality, nmenbership in a
particul ar social group, or political opinion.

8 US.C. § 1253(h)(1).



to the country of deportation. Canpos-Giardado v. INS, 809 F.2d

285, 287 (5th Cr.), cert. denied, 484 U S. 826 (1987). To be

eligible for withhol ding of deportation, the alien's burden is to
prove that there is a "clear probability" of persecution. |INS v.
Stevic, 467 U. S. 407, 430 (1984); Rojas, 937 F.2d at 189. The
BIA's factual finding that an alien is not eligible for

consi deration of asylum nust be upheld if it is supported by

substantial evidence. Zheng v. INS, 44 F.3d 379, 380 (5th Gr.

1995); Chun, 40 F.3d at 78.% Under substantial evidence review,
we may not reverse the BIA s factual determ nations unless the
alien proves "that the evidence he presented was so conpelling
that no reasonable factfinder could fail to find the requisite

fear of persecution.” |INS v. Elias-Zacarias, 502 U S 478, 484-

85 (1992); Zheng, 44 F.3d at 380.

The question before us, therefore, is whether the evidence
woul d conpel a reasonable factfinder to conclude that Cortez had
established the requisite fear of persecution by the Sandinistas
on account of his political views. The |IJ determned that Cortez
had not net his burden of proving persecution because he had
wor ked for nine years in responsible positions in the Sandini sta
governnment prior to |eaving N caragua, neither he nor his wife or
children had ever been physically harned or inprisoned, and he

was i ssued a passport and visa by the Sandinistas to | eave the

4 This same substantial evidence standard applies to the
Bl A's factual conclusion that an alien is not eligible for
wi t hhol di ng of deportation. Chun, 40 F.3d at 78. Adebisi, 952
F.2d at 912.



country. Cortez argues that he feared that the Sandi nistas were
going to investigate him that they tried to conscript himfor
mlitary service, that they took away his food ration cards, and
that he was denpoted at work because he refused to assist in the
evacuation of peasants fromthe countryside. Even assum ng al

of these facts are true, however, they do not conpel a finding of
persecution. A governnent does not, per se, engage in

persecution based upon political opinion when it requires that

its citizens performmlitary service. Umanzor-Al varado v. INS,

896 F.2d 14, 15 (1st CGr. 1990); cf. Barraza-R vera v. INS, 913

F.2d 1443, 1450 (9th Cr. 1990) (noting that persecution nmay
exist if petitioner is a conscientious objector). Likew se, we
think it evident that an enpl oyer does not "persecute" an

enpl oyee by denoting himif he fails to carry out his |awful
duties. This is especially so where, as here, the enpl oyee had
previ ously been pronoted despite his known political

di sagreenent with the enpl oyer and his subsequent denotion was
not acconpani ed by a reduction in salary.

Mor eover, even assum ng arguendo that Cortez has proven past
persecution, the BIA did not think that Cortez sustained his
burden of proving a "reasonable probability" of persecution upon
his return to Nicaragua. Specifically, the BIA stated that
Cortez "failed on appeal to convincingly rebut the evidence in
the record regarding the change in governnent in N caragua." W
agree. An advisory letter dated April 11, 1991 fromthe

Departnent of State to the |IJ states that the defeat of the



Sandi ni stas by the National Qpposition Union in early 1990
"dramatically altered political and human rights situations" and
that "[t]he Chanorro Adm nistration has . . . abolished the
mlitary draft, and has issued a general ammesty." Cortez
attenpted to rebut this evidence by submtting several news
articles regarding the Sandi ni stas' continued exi stence and
i nfluence. W note that none of these articles was published
after 1991 and therefore their continued relevance, if any, is
questionable. Even assumng they are relevant to determ ning
whet her Cortez woul d be persecuted upon his return to Ni caragua,
they do not alter our conclusion. The State Depart nment
determ ned that Cortez would not likely face persecution under
t he new Ni caraguan governnent and the |IJ and the BI A were
entitled to credit the State Departnent's assessnent over that of
medi a reports which nerely specul ate that sonme Sandi ni stas renmain
in power. |In the face of such conflicting evidence, we cannot
say that a reasonable factfinder would be "conpelled" to find
that Cortez faces a "reasonabl e probability" of persecution upon
return to Nicaragua. |In short, there is nore than one reasonabl e
conclusion to be drawn fromthe evidence in the record, and we
w |l not disturb the Bl A's reasonabl e concl usion sinply because
Cortez disagrees with it.

Cortez also argues that even if he has not sustained his
burden of proving a reasonable probability of future persecution,
he is entitled to asyl um based upon past persecution. W

disagree. As an initial matter, Cortez failed to make this



argunent below and he is therefore deened to have waived it on

appeal. Calderon-Ontiveros v. INS, 809 F.2d 1050, 1052 (5th Cr

1986). Even assum ng, however, that Cortez had presented this
claimbelow, he fares no better on the nerits. Wile past
persecution may warrant a grant of asylum even when there is no
I'i kel i hood of present or future persecution, it is only available
if the past persecution was so severe that return to the country

of persecution would be "inhumane." R vera-Cruz v. INS, 948 F.2d

962, 969 (5th Cr. 1991). Cortez's relatively weak evidence of
past persecution falls far short of this threshol d.

Finally, because eligibility for both asylum and the
wi t hhol di ng of deportation hinges upon the alien proving
persecuti on and because the burden of proving persecution is
hi gher for the w thhol ding of deportation than for asylum- i.e.,
"clear probability" versus "reasonable probability"-- a fortior
an alien who is ineligible for asylumis ineligible for
wi t hhol di ng of deportation. Accordingly, the BIA did not err in
determning that Cortez was ineligible for the w thhol ding of

deportati on.

I11. CONCLUSI ON
For the foregoing reasons, the judgnent of the BIAis

AFFI RVED. °

> W note that Cortez does not contest the |J's
determnation that Cortez is ineligible for voluntary deportation
and any argunent he may have in this regard is therefore waived
on appeal .



