UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-41189
Summary Cal endar

BILL E. MCKAY, JR and LANA S. MCKAY,

Peti ti oners- Appel | ees,
Cr oss- Appel | ant s,

VERSUS
COMM SSI ONER OF | NTERNAL REVENUE

Respondent - Appel | ant
Cr oss- Appel | ee.

Appeal fromthe Decision
of the United States Tax Court
(3289-92 c/w 11987-92)
April 10, 1990

Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI AM *

On February 13, 1992, Bill E. MKay, Jr. (taxpayer) and his
wfe, Lana, filed a petition in the United States Tax Court
chal  enging the Conm ssioner of Internal Revenue's assertion of
deficiencies in federal incone tax (and additions to tax) for the
1985, 1986, 1988 and 1989 taxable years. On March 26, 1994, the
tax court filed an opinion, reported at 102 T.C. 465, concl uding,

inter alia, that $12, 250,215 of a total of $14, 294,350 recei ved by

" Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



taxpayer in settlenment of a state | aw wongful discharge claimand
a breach of contract clai mwas excludable fromhis gross i ncone for
the 1988 taxable year. On August 12, 1994, the tax court entered
a decision in conformty with its opinion. On Novenber 7, 1994,
the Comm ssioner filed a tinely notice of appeal and on Novenber
10, 1994, taxpayer filed a tinely notice of cross-appeal.
Jurisdiction is conferred on this Court by 8§ 7482 of the Internal
Revenue Code. In February of 1995 and again in May of 1995, the
Commi ssioner filed unopposed notions to stay the proceedings in
this Court and to extend the stay of proceedings in this Court
pendi ng resol ution of an appeal then pending in the United States

Suprene Court in the case of Conm ssioner Vv. Schleier, Suprene

Court No. 94-500; and such notions were duly granted by this Court.
On June 14, 1995, the United States Suprene Court issued its

decision in Conmm ssioner v. Schleier, us __ , 115 s C.
2159,  L.Ed. _ (1995). The Comm ssioner tinely filed his
appellant's brief in this Court. Thereafter, counsel for Bill E

McKay and wi fe, Lana MKay, noved this Court to permt themto
W t hdraw as counsel of record and that notion was granted. An
appropriate extension of tinme for filing their brief was extended
to the MKays. The time allowed for filing the MKays' brief
expired wi thout any brief being filed and we proceed to decide this
case on the briefs as presented by the Conm ssioner.

The sole issue presented by the Comm ssioner on this appeal

Whet her the Tax Court erred in holding that
econom ¢ damages received by taxpayer in settlenent
of a state law wongful discharge claim are
excludable from gross incone under Section



104(a)(2) of the Internal Revenue Code as "danages
recei ved on account of personal injuries.”

W agree with the Comm ssioner that the decision of the

Suprene Court in Conm ssioner v. Schleier controls this case and

that the settlenent paynent received by McKay in this case was,
therefore, not "received on account of personal injuries" within
t he neaning of 8 104(a)(2). The tax court erred as a matter of |aw
in deciding to the contrary. Accordingly, we vacate the decision
of the tax court entered under date of August 12, 1994, and renmand
this case to the tax court for redeterm nation of deficiencies and
additions to tax consistent wwth the holding of the Suprene Court

in Comm ssioner v. Schleier.

VACATED and REMANDED.



