UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-41180
Summary Cal endar

DONALD L. WLLI S,
Pl ai ntiff-Appellant,
VERSUS
OCEAN MARI NE | NDEMNI TY CO., ET AL.,
Def endant s,
OCEAN MARI NE | NDEMNI TY CO.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(93-CV-923 c/w 93-CV-929)

(May 24, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
PER CURI AM !

The sole question presented in this appeal is whether the
district court erred in granting the defendant, GOcean Marine
I ndermmity Co., sunmary judgnent on WIllis' claimthat his enpl oyer,
Starling Enterprises, failed to tinely pay him naintenance and

cure.

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



l.

WIllis was injured while working aboard one of Starling' s
vessels. WIlis filed a Jones Act suit against Starling and Ccean
Marine, Starling's P & | insurer, alleging that Starling was
negligent and that the vessel involved was unseaworthy.? WIlis
separately alleged that Starling negligently failed to tinely pay
hi m mai ntenance and cure. The district court granted Ccean
Marine's summary judgnent notion with respect to all the clains
except WIlis' maintenance and cure claim

Ccean Marine subsequently noved for summary judgnment on
WIllis'" maintenance and cure claim In its notion, Ocean Marine
presented two alternative grounds for granting summary judgnent:
(1) that it was not untinely inits paynent of mai ntenance and cure
and (2) that the insurance policy did not cover Starling's
liability for maintenance and cure because of the "contractua
liability" exclusion in the policy. This provision excluded from
the policy's coverage any liability for breach of contract.
WIlis' response to Ocean Marine's sunmary judgnent notion
chal l enged the insurer's argunent that it tinely paid nmaintenance
and cure. However, WIllis offered no argunents on the coverage
i ssue. The district court granted the notion on the coverage
i ssue, holding that the policy did not cover the plaintiff's claim
for mai ntenance and cure because this clai mwas essentially a claim

for breach of contract. WIIlis tinely appeal ed.

2 Starling subsequently filed for bankruptcy and was
dismssed from the suit. WIIlis proceeded against QOcean Marine
under Louisiana's Direct Action Statute, La. Rev. Stat. 8§ 22:655.
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.
WIllis argues for the first tinme on appeal that an enpl oyer's
negligent failure to tinely pay nmai ntenance and cure can give rise
to a tort claimunder the Jones Act as well as a claimfor breach

of contract. See Cortes v. Baltinore lInsular Line, 287 U S. 367

(1932). W decline to address these argunents for the first tine
on appeal. |If a party fails to assert a |egal reason why summary

j udgnent shoul d not be granted, that ground is general ly wai ved and

cannot be raised or considered on appeal. Vaughner v. Pulito, 804
F.2d 873, 877 n.2 (5th Cr. 1986). The only exception is where
failure to address an issue would result in "manifest injustice."

Empl overs Ins. of Wausau v. QOccidental Petroleum Corp., 978 F.2d

1422, 1430 n.8 (5th Cir.), cert. denied, us _ , 114 s C. 61

(1993).

WIllis' failure to adequately respond to the defendant's
nmoti on hanpered the devel opnent of the issues bel ow and deprived
the district court of the benefit of argunments on both sides of the
i ssue. We therefore conclude that no manifest injustice would
result fromdeclining to address WIlis' argunents for the first
time on appeal. For these reasons, we AFFIRMthe district court's
judgnent in favor of Ocean Mari ne.

AFFI RVED.



