IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41175
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOHNNY ROBI NSON CORTEZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Louisiana
USDC No. 93_CR-10010-01
~ June 29, 1995

Before JONES, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Johnny Robi nson Cortez appeals the district court's deni al
of his "nmotion to annul fine inposed pursuant to 5E1.2(c)(3)."
Cortez did not appeal directly his conviction and sentence, but
filed the instant notion 10 nonths after the district court
entered judgnent of conviction. W affirmthe district court's
denial of the notion, not on its nerits, but because the district

court lacked jurisdiction to consider the notion. See Sojourner

T. v. Edwards, 974 F.2d 27, 30 (5th Gr. 1992)(court may affirm

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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j udgnent on any basis supported by the record), cert. denied, 113

S. Ct. 1414 (1993).

The provisions for nodification of a sentence under 18
US C 8§ 3742 are available to a defendant only upon direct
appeal of a sentence or conviction, and 8 3742 does not permt a
di rect appeal beyond the period prescribed by Fed. R App. P
4(b). See United States v. Early, 27 F.3d 140, 142 (5th Cr.),

cert. denied, 115 S. . 600 (1994). Moreover, a guidelines

sentence may be nodified under 18 U S.C. § 3573 or Fed. R Cim
P. 35 only upon petition by the Governnent. 18 U . S.C. 8§ 3573;
Fed. R Cim P. 35(b); Early, 27 F.3d at 141. Cortez's notion
also lies outside the scope of 28 U . S.C. 8§ 2255 because a
monetary fine is not a sufficient restraint on liberty to neet

the "in custody" requirenment of a § 2255 proceeding. See United

States v. Segler, 37 F.3d 1131, 1136-37 (5th Gr. 1994).

Accordingly, the judgnent of the district court is AFFI RVED.



