UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41174
Summary Cal endar

CALVI N POVELL, JR
Pl ai ntiff-Appellant,
VERSUS
STATE OF LOUI SI ANA, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(94- CVv-837)

(February 7, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM !

Calvin Powell, Jr. appeals from the dismssal of his civi

rights clainms. W DI SM SS his appeal
| .

In 1985, Powell pleaded guilty to first degree robbery and
received a 30-year sentence. He appealed his sentence and,
al t hough he was denied relief, the Louisiana appellate court noted
that his sentence was "illegally |l enient" (enphasis added), because

it did not include a prohibition of parole, probation or suspension

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



of sentence as required under Louisiana law for first degree
robbery. However, because the State had not sought review of this
error, the appellate court did not address it. Nonet hel ess,
t hrough subsequent proceedings initiated by Powell, his sentence
was invalidated several tinmes; on each occasion, for being
illegally |enient.

It appears that Powell sought inposition of the harsher
sentence so that his plea would be rendered involuntary. Powell
ultimately prevailed when, wupon finally inposing the proper
sentence in Septenber 1993, the trial court was ordered on appeal
to reconsider whether Powell's plea was voluntary. On remand in
March 1994, Powell was permtted to plead guilty to the anmended
charge of attenpted first degree robbery. He received a 20-year,
instead of the earlier 30-year, sentence, with the benefit of
probation, parole, or suspension of sentence, and received credit
for tinme served.

Powel|l filed a pro se, in forma pauperis action for damages
under 42 U.S.C. § 1983 against the trial judge and the district

attorney, anong others, alleging violations of the Thirteenth and



Fourteenth Amendnents.? The action was disnmssed as frivol ous
pursuant to 28 U.S.C. § 1915(d).
1.

A district court has the discretion to dismss an in form
pauperis conpliant as frivol ous when it | acks an arguabl e basis in
law or in fact. 28 U S. C. 8 1915(d); Denton v. Hernandez, 112 S.
. 1728, 1734 (1992). Powel | apparently conplains that he was
illegally confined because his sentence was erroneous. The
district court found no legal or factual basis for his claim W
agr ee.

Powel | ' s original sentence was invalidated because it was too
| eni ent. And, as noted, Powell ultimately benefitted fromthis
error, receiving a sentence far nore favorable than the original.

Furthernore, Powell lost notinme in the process because he received

2 Powell relies on Heck v. Hunmphrey, 114 S. C. 2364, 2372
(1994), which hel d:

[I]n order to recover damages ... [for] harmcaused
by actions whose unlawfulness would render a
conviction or sentence invalid, a 8§ 1983 plaintiff
must prove that the conviction or sentence has been
reversed on direct appeal, expunged by executive
order, declared invalid by a state tribunal ... or
called into question by a federal court's issuance
of a wit of habeas corpus, 28 U S.C 8§ 2254.

Powel | appears to assune that, because his first sentence was

invalidated, he is entitled to damages. He is incorrect. Heck
sets forth only a prerequisite for recovery under 8 1983. Powell
must al so establish a constitutional violation. As di scussed

infra, he has failed to do so.



credit for time served.?® He has not stated a basis for a
constitutional violation.* H s claimand appeal are frivolous.?®
L1,
For the foregoing reasons the appeal is

DI SM SSED.

3 It may be that, had Powell pleaded originally to attenpted
first degree robbery, or had the 20-year sentence been inposed
initially, Powell may have been eligible for parole prior to now.
Powel | makes no such claim however; we have no basis for review.

4 We need not consider the fact that the trial judge and the
district attorney woul d appear to be i mmune fromPowell's claim if
one exi sted.

5 An appeal presenting no issue of arguable nerit wll be
dism ssed as frivolous. Fifth Gr. Loc. R 42.2.
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