IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41156
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
W LLI E GREGORY ATKI NSON,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 93-CV-430 (1:87-CR-57-1)
C(April 12, 1995)
Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

This case is here on a notion to proceed in fornma pauperis

on appeal. This court may authorize Atkinson to proceed in forma
pauperis on appeal if he is unable to pay the costs of the appeal

and the appeal is taken in good faith, i.e., the appeal presents

nonfrivol ous issues. 28 U S.C. § 1915(a); Holnes v. Hardy, 852
F.2d 151, 153 (5th Cr.), cert. denied, 488 U S. 931 (1988).

Atkinson filed this notion under 28 U S.C. 8§ 2255 alleging

three grounds for relief: 1) that the evidence was insufficient

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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because the Governnent did not prove that the banks were insured
by the FDIC, 2) that convicting and sentenci ng hi munder both 18
U S.C. 88 2113 and 8§ 924(c) constituted doubl e jeopardy; and
3) that his appellate counsel was ineffective for relying on
i napposite case law in his appellate brief. The district court
addressed the nerits of his clains, interpreting his claimof
i neffective assistance of appellate counsel as an argunent by
At ki nson that his appellate attorney's failure to raise these
i ssues operated as cause for the procedural default, and denied
relief on the nerits.

On appeal, Atkinson argues that the Governnent's evidence of
t he banks' FDIC insured status™ was insufficient because the
Governnment did not introduce the certificates of insurance or the
testinony of the individual nentioned in the Governnment's opening
statenent who was supposed to identify the certificates.
At ki nson al so argues that the trial court did not instruct the
jury that FDIC insured status was a required el enent of the
of fense. Atkinson does not raise the double jeopardy claimon

appeal, and so it is considered abandoned. See Yohey v. Collins,

985 F.2d 222, 225 (5th Cr. 1993).
Constitutionally ineffective assistance of counsel, in the

formof failure to raise issues on appeal, can operate as cause

Proof that the deposits of the institution are insured
by the Federal Deposit |Insurance Corporation (FDIC), or in this
case, the Federal Savings and Loan |nsurance Corporation (FSLIC),
is an essential elenent of the crine of bank robbery under 18
US C 8 2113 and is essential for the establishnent of federal
jurisdiction. United States v. Slovacek, 867 F.2d 842, 845 (5th
Cr.), cert. denied, 490 U S. 1094 (1989).
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for procedural default. Murray v. Carrier, 477 U S. 478, 488-92

(1986). While attorney error rising to the level of ineffective
assi stance can constitute cause, "the nere fact that counsel
failed to recognize the factual or |egal basis for a claim or
failed to raise the claimdespite recognizing it, does not
constitute cause for a procedural default.” 1d. at 486. "So

|l ong as a defendant is represented by counsel whose perfornance
is not constitutionally ineffective under the standard
established in Strickland v. Washington, . . . we discern no
inequity in requiring himto bear the risk of attorney error that
results in a procedural default."” 1d. at 488. The Sixth
Amendnent does not require counsel to raise all nonfrivol ous

i ssues on appeal, even if the defendant specifically requests

that a particular issue be raised. Jones v. Barnes, 463 U S

745, 750-54 (1983); Sharp v. Puckett, 930 F.2d 450, 452 (5th Cr.

1991).

Counsel's failure to raise these issues was not deficient
because Atkinson's allegations are not supported by the record.
Two enpl oyees of each bank testified that the banks were FSLIC
insured. The testinony of these enployees is sufficient to prove
the required fact. Slovacek, 867 F.2d at 845-46. The trial
court did instruct the jury that the deposits of the institutions
must be insured by the Federal Savings and Loan | nsurance
Corporation, and the instruction was sufficient. 1d. at 847.
Appel | ate counsel was not ineffective, Atkinson has failed to
denonstrate cause for failing to raise these issues on direct

appeal, and so they are procedurally defaulted.
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At ki nson argues that his trial counsel was ineffective
because he failed to request a judgnent of acquittal based on the
| ack of proof of FDIC insured status and because he did not
cross-exam ne the bank enpl oyees regarding their testinony on
this fact. The only allegation in his appellate brief regarding
hi s appellate counsel is that counsel did not neet the
requi renents of an Anders™ brief.

At kinson did not raise the claimof ineffective assistance
of trial counsel in the district court in his § 2255 noti on.
| ssues raised for the first tinme on appeal and not presented to
the district court in the 8§ 2255 proceedi ng may not be consi dered

by this court. United States v. Madkins, 14 F.3d 277, 279 (5th

Cir. 1994).
Appel | ate counsel was not required to file an Anders brief
because he filed an appellate brief raising nonfrivol ous issues.
At ki nson's appeal does not raise any nonfrivol ous issues,
his notion for IFP is DENIED, and his appeal is DI SM SSED AS
FRIVOLOUS. See dark v. Wllianms, 693 F.2d 381, 382 (5th Gr

1982) (the court may di spose of the appeal on the nerits on a

nmotion for | FP)

Anders v. California, 386 U S. 738, 744 (1967).




