IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41145
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

REBECCA RI CHARDSON WELLS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1: 93-CR- 150)

(Sept enber 8, 1995)

Before WENER, EMLIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

In this direct crimnal appeal of her conviction based on a
conditional plea of guilty to a charge of possessing wth intent to

di stribute cocai ne, Defendant - Appel | ant Rebecca Wel | s cont ends t hat

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the district court erred reversibly in refusing to suppress
evi dence of cocaine | ocated on her person in a search fol |l ow ng her
detenti on and subsequent warrantless arrest. Concluding that the
detention, arrest, and search were |awful and the evidence thus
di scovered was not tainted by any actions of the police, we affirm
I
FACTS AND PROCEEDI NGS

Detective Charles Ashworth of the Beaunont Police Departnent
(BPD) received information from three different confidential
informants (Cls) that Wells was transporting cocai ne by G eyhound
bus from Houston to Beaunont. Thereafter, Ashworth received a
t el ephone call fromone of the Cls who reported that Wells had j ust
arrived at the bus termnal and was carrying cocaine. Wlls |eft
the termnal by taxicab before Ashworth and BPD O ficers David
Froman and Cerald LaChance arrived; however, the CI had supplied
Ashworth with the taxicab's description and |I|icense nunber.
Ashworth radioed the information relating to the taxi and its
| ocation to the BPD officers as they were arriving at the term nal,
and they stopped the taxi based on Ashworth's orders to do so and
detained Wells until Ashworth arrived on the scene a few m nutes
|ater. The officers noticed that Wells appeared extrenely nervous
when she exited the taxi, that she could not stand in one spot, and
t hat her bl ouse had an unusual "bul ge" between her breasts. G ven
the location of the "bulge," the officers called for a female
officer to search Wells. Before the search, Wlls was asked

whet her she carried any contraband on her person, and she responded



affirmativel y. The subsequent search revealed three bags
cont ai ni ng crack cocai ne.

Wells was charged in a one-count indictnment with possession
wth intent to distribute cocaine. She filed a notion to suppress
evidence seized during the search of her person. After a
suppression hearing, the district court denied Wells' notion, and
she pleaded guilty to the charge, conditioned on the right to
appeal the adverse ruling on her suppression notion. After the
district court sentenced Wells, she tinely appeal ed.

|1
ANALYSI S

Wells contends that the district court erred in denying her
nmotion to suppress evidence, urging that the police officers did
not have reasonabl e suspicion to stop the vehicle in which she was
traveling and did not have probable cause to search her person
The district court found that, wunder the totality of the
circunstances, the information supplied by the Cls was sufficiently
corroborated by the facts and circunstances to justify stopping
Wells, and that the unusual appearance of her bul ging clothing
est abl i shed probabl e cause to search her person.

W review for clear error the district court's factual
findings followng a pre-trial hearing on a notion to suppress,
viewi ng the evidence in the |ight nost favorable to the prevailing

party. United States v. Inocencio, 40 F.3d 716, 721 (5th Cr.

1994). Avclearly erroneous finding is one that is not plausible in

light of the record viewed in its entirety. Anderson v. Cty of




Bessener Cty, 470 U. S. 564, 573-76 (1985). W review de novo the

district court's legal conclusion that officers had reasonable
suspicion to stop a vehicle. 1lnocencio, 40 F.3d at 721. W have
"l ong pitched the standard of reviewfor a notion to suppress based
on live testinony at a suppression hearing at a high level."

United States v. Randall, 887 F.2d 1262, 1265 (5th Cr. 1989).

"An officer may conduct a brief investigatory stop of a
vehicle and its occupants based on the "reasonabl e suspicion' that
the person is engaged, or about to be engaged in crimnal

activity." United States v. Tellez, 11 F. 3d 530, 532 (5th Cr.

1993), cert. denied, 114 S. C. 1630 (1994)(citing Terry v. Onio,

392 U.S. 1, 21-22 (1968)). To establish "reasonabl e suspicion" for

n>

such a stop, the prosecution nust denonstrate a " mninmal |evel of
objective justification of the officer's actions, neasured in |ight
of the totality of the circunstances.'"” Tellez, 11 F.3d at 532
(citation omtted). "Reasonable suspicion" need not be based on
personal observation, but may be based on information supplied by
aC if the information possesses "indicia of reliability." Adans

v. Wllianms, 407 U. S 143, 147 (1972); United States v. Roch,

5 F.3d 894, 897 (5th Cr. 1993). In examning the totality of the
circunstances, the "informant's veracity, reliability, and basis of
know edge . . . [are] inportant factors; however, a deficiency in
one may be conpensated for, in determning the overall reliability
of a tip, by a strong showing as to the other, or sone other

indicia of reliability.” United States v. Jackson, 818 F.2d 345,

348 (5th Gr. 1987) (internal citation and quotation omtted).



The totality of information available to Detective Ashworth
and O ficers Froman and LaChance established reasonabl e suspicion
that Wells was involved in crimnal activity sufficient to justify

their investigatory stop. See United States v. Holloway, 962 F. 2d

451, 459 (5th Cr. 1992). First, two reliable C's, who were known
to Ashworth and had provided correct information in the past,?! told
Ashworth on separate occasions that Well s was transporting cocai ne
via the Greyhound bus service from Houston to Beaunont. Second,
Ashworth recei ved a tel ephone call fromone of the reliable Cl's who
said that he saw Wl |ls | eave the bus term nal and that he knew she
was carrying cocaine on her person. Third, this Cl's credibility
was enhanced by his ability to provide supporting details to the
officers when they arrived at the bus termnal: He told Ashworth
that Wells had just left the termnal in a taxicab, and he provided
a description of the taxi, its license nunber, and direction it was
headed. Finally, the officers knew that Wl Ils had been arrested
for aggravated possession of cocaine, that she had autonobiles
avail able to her use, and that transportati on by bus was a common
way to avoid drug interdiction stops between Houst on and Beaunont.
Al t hough the information provided by the Cls regarding Wlls'
crimnal activity was not known to BPD O ficers Froman and LaChance
when they stopped her, the court may consider the cunulative

know edge of the officers working on the case, rather than only the

. A third Cl supplied the sane information to Ashwort h;
however, this instance was the first time this C had supplied
information. Thus, the third CI was not yet known to be reliable.



know edge possessed by the officer nmaking the stop, when there has

been "sone degree of communi cati on between them" United States v.

M chel, 588 F.2d 986, 998 (5th Cir.), cert. denied, 444 U S. 825

(1979).

Even though alone no one of these factors is sufficient to
establ i sh reasonabl e suspicion of illegal conduct, taken together
they are sufficient to constitute reasonabl e suspicion of crimnal

activity, thereby justifying the stop. See Adans, 407 U. S. at 145-

47; Holl oway, 962 F.2d at 459-60; but see Roch, 5 F.3d at 898-99
(information fromreliable informant insufficient to justify stop
under circunstances).

Wells also contends that the officers | acked probabl e cause
for the warrantl ess detention and search of her person. Inplicit
in Wlls' contention and in the | anguage she enploys in it is the
argunent that the officers did not have probable cause to arrest
her and that the search of her person was an unconstitutiona
search incident to arrest. See id.

Al t hough Terry v. Ohio permts a warrantl ess search based on

| ess than probabl e cause, the extent of the perm ssible search is

carefully circunscribed. United States v. Maestas, 941 F.2d 273,
276 (5th Gr. 1991), cert. denied, 502 U S. 1046 (1992). "Because

t he purpose of such a search is to enable the officer "tak[e] steps
to assure hinself that the person with whom he is dealing is not
arnmed'. . ., the officer may only pat down the suspect's outer
clothing in an effort to discover weapons."” Id. Ashwort h

testified that the bulge under Wells' clothing did not have the



appearance of a weapon. Oficer Froman testified that he was not
in fear of either physical danger to hinself or others or of Wlls'
flight. Thus, when the officers detained Wlls to facilitate a
search of her person, their actions went beyond that which is
perm ssi bl e under Terry. Thus the question becones whether the
officers' pre-search restraint of WlIlIls constituted a |[|awful
arrest.

An arrest occurs when "‘under the totality of the
circunst ances, a reasonable person would have thought he was not

free to leave.'" United States v. Raborn, 872 F.2d 589, 593 (5th

Cir. 1989)(citation omtted). When officers arrest a person
without a warrant, their actions nust be supported by probable
cause to believe that the person arrested has conmtted an of f ense.

United States v. Pollack, 739 F.2d 187, 190 (5th Cr. 1984).

Probabl e cause exists when facts and circunstances within the
know edge of the arresting officer would be sufficient to cause an
of ficer of reasonable caution to believe that an of fense has been
or is being commtted. Raborn, 872 F.2d at 593. Wil e the
standard is an objective one, it is determned by taking into
account the expertise and experience of the police officer. Id.
When a search is made pursuant to an arrest, "the police may
search the arrestee's person and the area within his imediate
control -- construing that phrase to nean the area from within
which he mght gain possession of a weapon or destructible

evidence." U.S. v. Johnson, 16 F. 3d 69, 71-72 (5th Cr.) (internal

quotations and citations omtted), on rehearing, 18 F.3d 293 (5th




Cr. 1994). |If the custodial arrest is lawful, "a search incident
to the arrest requires no additional justification." UsS V.
Her nandez, 825 F.2d 846, 852 (5th Gr. 1987) (internal quotations
and citation omtted), cert. denied, 484 U S. 1068 (1988). A

search "incident to the arrest” may be valid even if the search
occurred at the sane tine as or just before the actual arrest, as

n>

I ong as the arrest foll ows qui ckly on the heel s of the chall enged
search.'" |d. (citation omtted).

Detective Ashworth and O ficer Froman testified that when
Wells got out of the taxi, she was never told that she was free to
| eave, and that when they noticed the unusual bul ge in her bl ouse,
they decided that a search was needed. Thus, after expiration of
the brief time permtted for conducting a Terry search, Wlls was
under arrest because: Under the circunstances, a reasonabl e person
woul d not think he was free to | eave. See Raborn, 872 F.2d at 593.

The officers had probable cause to arrest Wl ls because the
totality of the circunstances was such that a reasonable officer
woul d believe that an offense was being conmtted. Three C's had
told Ashworth that Wells was transporting cocai ne between Houston
and Beaunont by G eyhound bus. The C who called Ashworth fromthe
bus term nal gave himaccurate information regarding the vehicle in
whi ch she was traveling and the direction in which it was headed.
The Cl related further that Wlls was carrying cocaine on her
person. Viewed in light of that information, the bulge in Wlls'
bl ouse reasonably led the officers to believe that she was |likely

hi di ng cocai ne under her outer clothing. Ashworth and O ficer



Froman testified that in their experience, it was conmon for femal e
drug carriers to hide contraband in such a manner, and that it was
coonmon for drug carriers to travel by bus. Based on the
information supplied to the officers regarding Wells' activities
and the circunstances follow ng the stop, the officers had probabl e
cause to arrest \Wells.
1]
CONCLUSI ON

The BPD officers had reasonable suspicion sufficient to
justify the initial stop and detention. As the subsequent
custodial arrest of Wlls was lawful, the officers needed no

additional justification to conduct the search. See Hernandez, 825

F.2d at 852. The search was lawful, even if it occurred just
before the actual arrest, because the formal arrest followed
"quickly on the heels of the challenged search.™ See id. | t
follows that the district court did not err in denying Wlls'
motion to suppress based on the valid Terry stop followed
i mredi ately by the search incident to her |awful arrest.

AFFI RVED.



