UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 94-41143
(Summary Cal endar)

GLENN STEWART STITT,

Pl ai ntiff-Appellant,
vVer sus
J. COCKRELL, Warden

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas
(6:93-CV-743)

(January 5, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Gen Stewart Stitt, an inmte of the Texas Departnent of
Crimnal Justice (TDCJ), appeals the district court's dism ssal
wth prejudice of his civil rights suit against Warden Janie
Cockrell. W affirm

After being attacked by i nmate W1 son during a job assignnent,
Stitt reported the attack to various officers of the TDCJ, but not

to Warden Cockrell. Stitt then refused to report to work,

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



all egedly because he feared another attack by Wlson. Stitt was
reassigned to a cell with inmate Jefferies, a friend of WIlson's,
and Jefferies allegedly threatened Stitt as well. After prison
officials searched the cell and found a knife belonging to
Jefferies, they noved Stitt to a holding area to await transfer to
anot her unit. Jefferies was also in the holding area, and he
attacked Stitt.

Stitt filed a pro se in forma pauperis conplaint under 42
US C 8§ 1983 (1988) against Warden Cockrell alleging that
Cockrell's failure to protect himviolated the Ei ghth Anendnent.?
A magistrate judge conducted a hearing pursuant to Spears V.
McCotter, 766 F.2d 179 (5th Gr. 1985), and recommended di sm ssal
of the conplaint. The district court adopted the nmagistrate
judge's recommendation and dism ssed Stitt's claimas frivol ous.

A district court may dismss an in forma pauperis conplaint
"if the action is frivolous or malicious.” 28 U S.C. § 1915(d)
(1988). A suit is frivolous under § 1915(d) if it lacks an
arguabl e basis in lawor fact. Denton v. Hernandez, = U S |
_, 112 s. &. 1728, 1733, 118 L. Ed. 2d 340 (1992). W review
8§ 1915(d) dismssals for abuse of discretion. Ancar v. Sara

Plasma, Inc., 964 F.2d 465, 468 (5th Gr. 1992).

1 "The Ei ght h Amendnment affords prisoners protection against injury at
the hands of other inmates." Johnston v. Lucas, 786 F.2d 1254, 1259 (5th Cir.
1986). However, "[t]o be cruel and unusual punishnent, conduct that does not
purport to be punishment at all nust involve nore than ordinary | ack of due care
for the prisoner's interests or safety." Witley v. A bers, 475 U. S. 312, 319,
106 S. &. 1078, 1084, 89 L. Ed. 2d 251 (1986); see also WIlson v. Seiter, 501
u. S. 294, 303, 111 S. C. 2321, 2326-27, 115 L. Ed. 2d 271 (1991) (appl y| ng

"del i berate i ndifference" standard as articulated in Estelle v. Ganbl e, 429 U
97, 97 S. . 285, 50 L. Ed. 2d 251 (1976), to prison conditions cases)
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Stitt sued Warden Cockrell claimng that she shoul d have known
both that her subordi nates had placed himin the holding area with
Jefferies and that this action placed hi min danger of bodily harm
"Under section 1983, supervisory officials are not liable for the
actions of subor di nat es on any t heory of vi cari ous
liability. . . . However, a supervisor may be held liable if there
exists either (1) his personal involvenent in the constitutional
deprivation, or (2) a sufficient causal connection between the
supervi sor's wongful conduct and the constitutional violation."
Thonpkins v. Belt, 828 F.2d 298, 303-04 (5th G r. 1987) (citations
omtted). A supervisor's conduct does not qualify as wongfu
unless she institutes "unconstitutional policies that causally
result in plaintiff's injury.” Muille v. Cty of Live OGak, 977
F.2d 924, 929 (5th Gir. 1992), cert. denied, ___ US. __ , 113 S
Ct. 2443, 124 L. Ed. 2d 660 (1993). Stitt admtted that Cockrel
had not participated in the challenged actions, and he did not
al l ege any potentially wongful conduct other than that she should
have known of the risk of harm Consequently, because Stitt failed
to allege facts under which Warden Cockrell could be held |iable
under 8 1983, the district court properly dismssed Stitt's action
as frivol ous.

The district court dismssed Stitt's conplaint wth

prejudice.? Although 8 1915(d) dism ssals are generally w thout

2 The district court also did not offer Stitt |eave to anend his
conplaint to substitute nore appropriate defendants. Section 1915(d) does not
require a district court to grant |leave to amend before dismssing a claim
especially if the district court has conducted a Spears hearing. See G aves v.
Hampton, 1 F.3d 315, 318 & n. 12 (5th G r. 1993) (holding that & 1915 does not
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prejudice, "[d]ismssal with prejudice . . . would be appropriate
if the plaintiff has been given an opportunity to expound on the
factual allegations . . . orally via a Spears hearing, but does not
assert any facts which woul d support an arguable claim"” G aves v.
Hanpton, 1 F.3d 315, 319 (5th Cr. 1993) (footnotes omtted). The
magi strate judge gave Stitt anple opportunity to allege facts that
woul d support a 8 1983 cause of action agai nst Warden Cockrel |, but
Stitt failed to do so. Consequently, the district court properly
dism ssed Stitt's conplaint with prejudice.

For the foregoing reasons, we AFFIRM the district court's

di smssal of Stitt's 8§ 1983 conplaint with prejudice.?

require giving plaintiff opportunity to amend or suppl enent conpl ai nt, and Spears
heari ng provi des sufficient "opportunity to expound on the factual all egations");
Wlson v. Barrientos, 926 F.2d 480, 482 (5th Cir. 1991) (Spears hearing all ows
prisoner to "elaborate on often less than artfully-drafted pl eadi ngs"); Spears,
766 F.2d at 181-82 (Spears hearing serves sane purpose as notion for nore
definite statement). The district court conducted a Spears hearing, and gave
Stitt several opportunities to articulate fully the factual basis of his clains.
See Jacquez v. Procunier, 801 F.2d 789, 793 (5th Gr. 1986) (allow ng dismn ssal
without |eave to anmend if, after considering all the circunstances surroundi ng
the pleadings, court is convinced that plaintiff has pleaded his best case).

8 We do not comment on whether Stitt may file a new conplaint naning

proper defendants.
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