IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41056
Conf er ence Cal endar

DONNI E JOHNSON,
Pl ai ntiff-Appellant,
ver sus
JAMES A. COLLINS, Head Director,
COFFI ELD MEDI CAL PERSONNEL, Medi cal
Dep't, and UNI DENTI FI ED LARSON, Dr.,
Head Medical Director
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:94-CV-29
(January 25, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.
PER CURI AM *

Donni e Johnson appeals the dism ssal of his civil rights
conplaint by the magi strate judge proceedi ng under 28 U. S. C.
8 636(c). Johnson argues that the magistrate judge failed to
provi de himnotice and opportunity to respond within ten days
before dism ssing his conplaint as frivolous. Section 636(b) of

Title 28 requires such notice and opportunity to respond to a

magi strate judge's recomendation to a district court. The

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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parties signed a consent formpursuant to 8 636(c). Wen a
magi strate judge proceeds to adjudicate the clains under
subsection (c), the notice and opportunity to respond under
subsection (b) are inapplicable.

An in forma pauperis conplaint may be dism ssed as frivol ous

if it lacks an arguable basis in law or fact. Denton v.

Her nandez, us _ , 112 S C&. 1728, 1733, 118 L. Ed. 2d 340

(1992). W review for an abuse of discretion. See id. at 1734.
Johnson argues that the exam ning physician failed to x-ray
or tape his ribs, although he did prescribe pain nedication.
Johnson's di sagreenment with his treatnment anmounts to no nore than
a difference of opinion between doctor and patient as to
treatment. As such, it does not rise to the level of a

constitutional violation. See Varnado v. Lynaugh, 920 F.2d 320,

321 (5th Gir. 1991).

Johnson contends that bunk beds should be equi pped with
safety bars. Conditions of confinenent violate the prohibition
agai nst cruel and unusual puni shnent when the conditions "fal
bel ow a m ni mrum standard of decency required by the Eighth
Amendnent , " eval uated under society's "evol ving standards of

decency." Alberti v. Klevenhagen, 790 F.2d 1220, 1223 (5th Gr.

1986) (internal quotations and citations omtted). "[T]he

Constitution does not nmandate confortable prisons .

Rhodes v. Chapman, 452 U. S. 337, 349, 101 S. C. 2392, 69 L. Ed.

2d 59 (1981). Although bars installed on top bunks nmay produce
safer prison sleeping quarters, the failure to have safety bars

does not offend the standards of decency of our society. Cf.
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Al berti, 790 F.2d at 1223-24 (noting that a constant threat of
violence and reign of terror violates the Ei ghth Arendnent).

Johnson argues that it is discrimnatory to require general
popul ation inmates to use doubl e bunki ng when prisoners housed in
adm nistrative segregation are not so required. "To succeed in
hi s equal protection claim|[Johnson] nust prove purposeful
discrimnation resulting in a discrimnatory effect anong persons

simlarly situated.” Mihammad v. Lynaugh, 966 F.2d 901, 903 (5th

Cr. 1992) (footnote omtted). Security reasons create the
di stinction between prisoners in general population and those in
adm ni strative segregation. Thus, these groups of inmates are
not "simlarly situated" for purposes of receiving equal
treatnent in housing.

Because Johnson's clains do not have arguabl e bases in | aw,
the magi strate judge did not abuse her discretion in dismssing

the conplaint for frivol ousness. See Denton, 112 S. C. at 1734.

AFFI RVED.



