IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41045
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

DANNY ROYCE BRAZI EL
Def endant - Appel | ant.

Appeal fromUnited States District Court
for the Western District of Louisiana
(CV-91-2265)

) (June 1, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM *

Danny Royce Braziel appeals the district court's denial
of his 28 U S.C. § 2255 request that his guilty plea be w thdrawn.
Finding no error in the district court's ruling, we affirm

FACTS

Danny Royce Braziel was charged by indictnment wth
conspiracy to manufacture phenylacetone and anphetamne, in
violation of 21 U S.C. 8§ 846; the manufacture of and attenpt to
manuf act ure phenyl acetone and anphetam ne, in violation of 21

US C 8 841(a)(1); and possession of a firearm during a drug

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



trafficking crinme, in violation of 18 U S . C. § 924(c). Brazi el
pl eaded gquilty to the conspiracy charge pursuant to a plea
agreenent in which the CGovernnent agreed to dismss the other
charges. The district court sentenced Braziel to a 210-nonth term
of inprisonnent to begin upon Braziel's release from Texas state
custody plus a three-year term of supervised release. On direct
appeal, this court affirned the district court's denial of

Braziel's notion to wthdraw his qguilty plea. United States V.

Braziel, No. 89-4645 (5th Gr. Sept. 18, 1990).

Braziel filed a notion for relief under 28 U . S.C. § 2255
alleging, inter alia, that his guilty pleaviolated FR CrimP. 11!
because the district court failed to explain the concept of
supervi sed rel ease, the Governnent breached t he pl ea agreenent, and
he received i neffective assistance of counsel. The district court
denied this notion, and Braziel appeals.

DI SCUSSI ON
In reviewing the denial of a 8§ 2255 notion, this court

reviews the district court's factual findings for clear error, and

. Federal Rule of Crimnal Procedure 11 provides:

(c) Advice to Defendant. Bef ore
accepting a plea of guilty or nol o contendere,
the court nmust address the defendant
personally in open court and inform the
def endant of, and determ ne that the def endant
under st ands, the follow ng:

(1) the nature of the charge to which the plea
is offered, the nmandatory mninmm penalty
provided by law, if any, and the nmaxi num
possi bl e penalty provided by |aw, including
the effect of any special parole or supervised
rel ease term oo



questions of law are reviewed de novo. United States v. G pson,

985 F.2d 212, 214 (5th Cr. 1993). W do not address issues not

raised in the district court. Var nado v. Lynaugh, 920 F.2d 320,

321 (5th Cr. 1991). Moreover, allegations of error which are not
of constitutional or jurisdictional magnitude whi ch coul d have been
rai sed on di rect appeal may not be asserted on collateral reviewin

a 8 2255 notion. United States v. Capua, 656 F.2d 1033, 1037 (5th

Cir. 1981). Such errors will be considered only if they could not
have been rai sed on direct appeal, and i f condoned, would result in

a conplete mscarriage of justice. United States v. Shaid, 937

F.2d 228, 232 n.7 (5th CGr. 1991) (en banc), cert. denied, 502 U S.

1076, 112 S.Ct. 978, 117 L.Ed.2d 141 (1992).
Rule 11 d ai ns

Expl anati on of Supervi sed Rel ease

Braziel argues that he is entitled to 8 2255 relief
because the district court failed to explain that he would be
subject to a term of supervised release and the effect of such a
term Pursuant to FFRCimP. 11, the district court should have
advi sed Braziel about the three year mninum term of supervised
pr obati on. Braziel pleaded gquilty after the district court
informed himthat he faced a potential sentence of twenty years;
t he concept of supervised rel ease was not addressed. The sentence
i nposed --210-nmonth term of inprisonnment and a three-year term of
supervi sed release-- has a total potential sentence of twenty
years, six nonths (246 nonths). Under simlar circunstances, this

court reversed the conviction of Braziel's co-defendant Joe Al en



Bounds on direct appeal. See United States v. Bounds, 943 F.2d

541, 546 (5th Cr. 1991). However, Braziel raises this i ssue under
§ 2255 rather than on direct appeal.

Afailure to conply with the formal requirenents of Rule
11 is neither a constitutional nor jurisdictional issue. Thi s
i ssue can and should be raised on direct appeal. Nevertheless, a
Rul e 11 violation can be cognizable in § 2255 if the novant shows
that the Rule 11 error resulted in a "conplete mscarriage of
justice" or in a proceeding "inconsistent with the rudinentary

demands of fair procedure.” United States v. Timreck, 441 U. S

780, 783-84, 99 S. (. 2085, 60 L.Ed.2d 634 (1979); United States v.

Prince, 868 F.2d 1379, 1385 (5th G r. 1989), cert. denied, 493 U S.

932, 110 S.C. 321, 197 L.Ed.2d 312 (1989).

Braziel's argunment concerning supervised release is
barred from collateral review because he could have raised the
issue on direct appeal (as his co-defendant Bounds did)2 and
because the possibility of serving six nonths in excess of the
twenty vyears explained to Brazi el , under the instant

ci rcunst ances, ® does not constitute either a conplete nmiscarriage

2 Braziel argues that his counsel was ineffective in
failing to raise this issue on direct appeal. W reject this
argunent because Braziel's counsel had no duty to raise every
appeal abl e i ssue and could not have predicted the outcone of the
co-def endant's appeal .

3 Braziel is not entitled to collateral relief on this
issue, even if we were to assune arquendo that his supervised-
rel ease argunent is cognizable under § 2255. To obtain § 2255
relief, Braziel nmust show that he would not have pleaded guilty if
the district court had "fully explained the nature and
consequences" of supervised release. United States v. Sal dana, 731
F.2d 1192, 1193 (5th Cr. 1984) (rejecting 8§ 2255 noti on by novant

4



of justice or a violation of fair procedure.

Brazi el al so argues that the Governnent breached t he pl ea
agreenent because t he agreenent does not nention supervised rel ease
and that, when conbined with the court's failure to explain
supervi sed rel ease, this fact voids the plea agreenent.

"Di sputes concerning the . . . terns of a plea agreenent
generally pose factual questions for resolution in the district
court . . . which [this court] reviews] for clear error." United

States v. Borders, 992 F.2d 563, 566-67 (5th Cr. 1993). The

district court determ ned that the consideration for Braziel's plea
agreenent was the Governnent's agreenent to dismss the other
charges pendi ng agai nst him that the Governnent kept its bargain;
and that the supervised-release issue was irrelevant to the
Governnent's perfornmance of the plea agreenent. The record
supports the district court's factual determnation that the
di sm ssal of remaining charges was the consideration for Braziel's
pl ea and that the Governnent kept its bargain. Accordi ngly, we
find no clear error in these findings and we reject this argunent.

See and conpare, Borders, 992 F.2d at 566-67.

i nprisoned for violating special-parole terns not explained by the

district court). At the tinme of the plea, Braziel advised the
court that he desired to plead guilty because he "conspired to
manuf acture. ™ In exchange for Braziel's quilty plea, the

Gover nnent di sm ssed charges for which Braziel faced an additi onal
twenty-year sentence plus a nmandatory five-year consecutive
sent ence. He does not dispute the nmagistrate judge's
characterization of the evidence against him on the dism ssed
charges as "overwhel mng," and he has not shown that he woul d not
have pleaded guilty if the district court had properly explained
t he nature and consequences of supervised rel ease. See Sal dana,
731 F.2d at 1193.




Nat ure of O fense and Right Not to Testify

Braziel argues that his guilty plea was involuntary
because the district court failed to ascertain that Brazie
understood the nature of his offense because it did not inquire
whet her he understood the neaning of the term "conspiracy."
Braziel also suggests that the trial court erred by failing to
informhimthat he had a right not to testify at trial.

The record shows that the district court explained that
to convict Braziel of conspiracy, the CGovernnent would have to
prove that Braziel "and at | east one other person in sone way cane
to a nmutual understanding to try to acconplish an unlawful plan as
charged in the indictnent." Braziel agreed that the Governnent
"woul dn't have trouble" proving that he had done so, and he
admtted that he had knowingly and intentionally joined the
conspiracy. The record also shows that the district court advised
Braziel that he had a right to not testify. Accordingly, we reject
t hese argunents.

| neffecti ve Counse

A def endant who rai ses a constitutional or jurisdictional
issue for the first time on collateral review nust show (1) "cause"
for his procedural default and (2) "actual prejudice" resulting

fromthe error. Shaid, 937 F.2d at 232 (quoting United States v.

Frady, 456 U. S. 152, 168, 102 S.C. 1584, 71 L.Ed.2d 816 (1982)).
The only exception to the cause and prejudice test is the
extraordinary case "in which a constitutional violation has

probably resulted in the conviction of one who is actually



innocent." 1d. at 232 (quoting Miurray v. Carrier, 477 U S. 478,

496, 106 S.Ct. 2639, 2649, 91 L.Ed.2d 397 (1986)).

To obtain 8§ 2255 relief based on ineffective assistance
of counsel, a defendant nust show not only that his attorney's
performance was deficient, but that the deficiencies prejudicedthe

def ense. United States v. Smth, 915 F.2d 959, 963 (5th Cr.

1990). In evaluating such clainms, the Court indulges in "a strong
presunption” that counsel's representation fell "within the w de
range of reasonabl e professional conpetence.” Bridge v. Lynaugh,
838 F.2d 770, 773 (5th Gr. 1988). To prove deficient

representation, a defendant nust show that his attorney's conduct

"fell below an objective standard of reasonabl eness.” Strickland

v. Washington, 466 U. S. 668, 688, 104 S.C. 2052, 80 L.Ed.2d 674

(1984). In the context of guilty pleas, the "prejudice"
requi renent "focuses on whether counsel's constitutionally
i neffective performance affected the outcone of the plea process.”

HI1l v. Lockhart, 474 U S. 52, 59, 106 S.C. 366, 88 L.Ed.2d 203

(1985). Braziel "must show that there is a reasonabl e probability
that, but for counsel's errors, he would not have pleaded guilty
and woul d have insisted on going to trial." 1d.

Al t hough Braziel nakes several conplaints about his

attorneys,* he has failed to show that he woul d not have pl eaded

4 Brazi el suggests that (1) Attorney Robert G| espie had
a conflict of interest because his wife was seeking enpl oynent as
a US Attorney; (2) his counsel was ineffective for failing to
present expert testinony to challenge the conputation of the drug
gquantity on which his sentence was based; (3) Attorney G|l espie
allowed himonly a cursory review of the PSR and coerced himto
signit; (4) Attorney Kevin Malloy failed to "prepare a nenorandum

7



guilty absent the alleged deficiencies. Braziel's supporting
argunents are conclusionary and unpersuasive. Several of his
contentions involve alleged acts or om ssions which occurred after
his guilty plea; these are of no nonent on the question of whether
Braziel would have pleaded quilty. QG her argunents fail to
describe any conduct by defense counsel which was supposedly
deficient (such as an alleged "conflict" due to an enploynent
application by defense counsel's spouse).

The only argunent worthy of discussion is Braziel's
contention that one of his attorneys induced his guilty plea by
telling himthat he would receive a sentence of five to ten years.
We reject Braziel's contention because the guilty plea transcri pt
reveals that Braziel's attorney had advised himthat his sentence
woul d probably be from seventeen to twenty years.

G ven Braziel's exposure if convicted on the other two
of fenses with whi ch he was charged, and given the voluntary tone of
Braziel's statenents during the guilty plea colloquy, we find that
Braziel has not shown that the errors he alleges resulted in his
guilty plea.

Evi dentiary Heari ng

Braziel argues that the district court should have held
an evidentiary hearing on his claimthat he did not understand the

consequences of his guilty plea. This court reviews for abuse of

type objection to any issues regardi ng the PSR before sentencing”;
(5) his counsel was ineffective for failing to nove for a reduction
in offense | evel because he had only a mnor role in the offense;
and (6) the record as a whole shows that both of his attorneys
failed to act as advocates on his behalf.

8



discretion the district court's decision not to hold a hearing.

United States v. Barthol onew, 974 F.2d 39, 41 (5th Cr. 1992).

As noted above, the record supports the district court's
determ nation that Braziel would have pleaded guilty even if the
trial court had properly explained the nature and consequences of

supervi sed rel ease. See Saldana, 731 F.2d at 1193. Ther ef or e,

Brazi el has not shown that the district court abused its discretion
by failing to hold an evidentiary hearing on his clains.

Bart hol onew, 974 F. 2d at 41; see Koch v. Puckett, 907 F.2d 524, 530

(5th Gr. 1990) (8 2254 case hol ding that concl usional allegations
of ineffective counsel do not warrant remand for an evidentiary
heari ng) .

| ssues Not Raised in the District Court

Brazi el seeks to raise on appeal several issues which he
did not present to the district court, including clains that his
guilty plea was involuntary because he was under the influence of
medi cation and that the sentencing hearing violated FED. R CRM P.

32. We do not consider those issues. Varnado, 920 F.2d at 321.

CONCLUSI ON
For the foregoing reasons, this district court's denial

of Braziel's request for 28 U S.C. § 2255 relief is AFFI RVED



