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BOUNTOM MOUNI VONG,

Petiti oner,

ver sus

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE
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Petition for Review of a Decision of
the Board of Inmgration Appeals

(A72 451 068)

S))2)33)3)3))))0)))))))))Q
(March 1, 1995)

Bef ore GARWOOD, HI G3@ NBOTHAM and DAVIS, Circuit Judges.”’
PER CURI AM

On January 3, 1994, the Immgration Judge found that
petitioner was deportable, and ordered hi mdeported and denied his
requests for wthholding of deportation, for asylum and for
voluntary departure. On the sanme day, in open court petitioner's

then counsel expressly waived appeal. However, on February 23,

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



1994, petitioner, through new counsel, who is his present counsel,
filed a notice of appeal to the Board of I nm gration Appeals (BIA).

By witten decision dated July 6, 1994, the BIA dism ssed
petitioner's appeal for lack of jurisdiction, because petitioner
t hrough counsel had waived appeal and because the February 23,
1994, notice of appeal was late. The record reflects that on July
6, 1994, a copy of the BIA s decision and order was nmailed to
petitioner's counsel at counsel's address as reflected in the
record. On Thursday, OCctober 5, 1994, this Court received
petitioner's petition for reviewof the July 6 decision of the Bl A
The petition for review is executed by petitioner's counsel, the
sane one who gave the February 23, 1994, notice of appeal, and
contains a certificate of service stating that it was nailed
Sept enber 30, 1994. Counsel's office address is in Fort Wrth,
Texas.

Respondent contends that this Court has no jurisdiction
because, anong other things, the petition for review was not filed
until the ninety-first day after the day of issuance of the BIA's
order. W agree. Under 8 U S.C. § 1105a(a)(1), the petition for
review nmust be filed "not |ater than 90 days after the date of the
i ssuance of the final deportation order." Petitioner does not
dispute that the petition for review was not filed until the
ninety-first day. However, petitioner contends that under Fed. R
App. P. 26 "since counsel for Petitioner received the BIA s
decision by mail several days later after it was rendered, 3
addi tional days should be added to the conputation of tinme." This

argunent is without nerit because the provision of Fed. R App. P.
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26(c) authorizing additional tinme where service is by mail applies
only when the prescribed tinme period is one which runs "after
service of a paper wupon that party.” Here, the ninety days
comences running upon "the date of the issuance" of the final
deportation order. Section 1105a(a)(1l). Petitioner alsorelies on
Fed. R App. P. 31 and Local Rule 31 of this Court. However, Rule
31 only applies to the filing of briefs. Under Fed. R App. P
25(a), which is applicable, a filing is "not tinely unless the
papers are received by the clerk withinthe tine fixed for filing."
Hence, the only contentions advanced by Petitioner in respect to
the tineliness of the petition for review are wthout nerit.

Here the record reflects, and it is not disputed, that the
BIA's decision was mailed to petitioner's counsel at his correct
address on July 6, 1994, the date of the decision itself.
Petitioner has in substance adm tted that the deci sion was received
by petitioner's counsel within a few days thereafter, and in tine
to tinmely file a petition for review Since the petition for
review was not filed until the ninety-first day, we have no
jurisdiction. See Soto-Tapia v. INS, 8 F.3d 1 (5th Gr. 1993);
Kari m an- Kakl aki v. INS, 997 F.2d 108 (5th Cr. 1993); Guirguis v.
INS, 993 F.2d 508 (5th Cr. 1993).

Accordingly, we have no jurisdiction over the petition for

review, and the petition for reviewis
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