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Proceedi ng pro se, appellant Leonard Earl Sigler appeals
the district court's denial of his notion to vacate his sentence
filed pursuant to 28 U.S.C. § 2255. W affirm

FACTS

Pursuant to a witten plea agreenent, Sigler pleaded

guilty to an information which charged himwth three counts of

using a telephone to facilitate the distribution of cocaine. In

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



exchange, the Governnent agreed to dismss the three counts
contained in a related indictnment that charged Sigler with (1)
conspiring to possess and distribute cocai ne base, (2) possession
wthintent to distribute and distribution of cocai ne base, and (3)
the use of a communication facility to facilitate the unlaw ul
distribution of cocaine. 1In calculating Sigler's guideline range,
the probation officer grouped the counts together in order to
conpute the applicable offense |evel because the three counts
i nvol ved the sanme harmand societal interest. Based on an offense
level of 13 and a crimnal history category of |, Sigler's
gui deli nes range was 12-18 nonths. The district court found that
the sentencing range failed to consider the total offense behavior
and the quantity of cocaine involved in the case. For this reason,
the district court departed upward from the guidelines range and
sentenced Sigler to 32 nonths inprisonnent on each tel ephone count
to be served consecutively, and to one year supervised release on
each count to be served concurrently, for a total of 96 nonths
inprisonnment. Sigler did not appeal his conviction or sentence.
Sigler filed this 8 2255 notion attacking his sentence
and al l eging i neffective assi stance of counsel. Sigler argued that
the sentencing court violated the CGuidelines' grouping provisions
when the <court inposed consecutive sentences on the three
convi cti ons. Sigler also contended that his retained counsel
rendered ineffective assistance. Sigler challenged his counsel's
failure to object to the court's msapplication; his failure to
cite fromthe PSR that the counts were to be grouped; his statenent

to the court regarding the court's sentencing intentions; and his



counsel's failure to object to the "duplicity of the charges."

The magi strate judge issued a report and recomrendati on
i n which the judge recomended that Sigler's notion be denied. The
magi strate judge concluded that the msapplication of the
guidelines claim was not cognizable under § 2255; that the
i neffective assistance claimwas without nerit because the errors
alleged by Sigler were without nerit; and that there was no
multiplicity as each instance of telephone use constituted a
separate offense.!? Sigler objected to the magistrate judge's
report and recommendati on. The district court overruled his
obj ecti ons and adopted the magi strate judge's findings of fact and
conclusions of law. Sigler appeals.

DI SCUSSI ON

Appl i cation of Sentencing Quidelines

Sigler contends in his first two i ssues that the district
court failed to sentence himin accordance with U.S.S. G § 3D1. 2(b)
(groups of closely-related counts). Sigler does not challenge the
upward departure to 32 nonths, but rather he asserts as error the
i nposition of consecutive sentences. He essentially interprets
8§ 3D1.2(b) to require the court to treat the three counts to which
he pleaded guilty as one offense for sentencing purposes. Under
Sigler's reasoning, the sentence i nposed on each count should run
concurrently rather than consecutively, or if ordered to run

consecutively, the entire sentence nmay not exceed the 4 year

. The magistrate judge interpreted Sigler's claim of
duplicity as one of nmultiplicity given his argunents in support of
his claim



statutory maxi num established for a single offense.

Relief under 8§ 2255 is reserved for transgressions of
constitutional rights and for a narrowrange of injuries that could
not have been raised on direct appeal and would, if condoned,

result in a conplete mscarriage of justice. United States v.

Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). Sigler's challenge to
the district court's technical application of the Guidelines is not
cogni zable in a 8 2255 proceedi ng because it coul d have been rai sed
on direct appeal and does not involve a constitutional issue.? |d.

Al t hough these cl ai ms are not cogni zabl e under § 2255, we
nevertheless turn to address the substance of these allegations as

part of the discussion on Sigler's claimof ineffective assi stance.

| neffective Assistance of Counsel

To prevail on a claim of ineffective assistance of
counsel, Sigler nust show (1) that his counsel's perfornmance was
deficient in that it fell below an objective standard of

reasonabl eness; and (2) that the deficient perfornmance prejudiced

2 Si gl er suggests that under Davis v. United States, 417
U S 333 (1974), every asserted error of law can be raised on a 8§
2255 nmotion. The Davis Court stated that the nere fact that the
error is an error of |law rather than an error arising under the
Constitution will not preclude collateral review [d. at 345. The
Court also added that "[t]his is not to say, however, that every
asserted error of law can be raised on a 8 2255 notion." 1d. at
346. Because a challenge to a sentencing judge's technical
application of the sentencing guidelines or its upward departure
may be raised on appeal and does not inplicate any constitutional
issues, it may not be raised in a 8 2255 proceedi ng. Vaughn, 955
F.2d at 368; United States v. Faubion, 19 F.3d 226, 233 (5th Gr.
1994) .




hi s defense. Strickland v. Washington, 466 U S. 668, 687-94

(1984). In evaluating such clains, the court indulges in "a strong
presunption” that counsel's representation fell "within the w de
range of reasonabl e professional conpetence.” Bridge v. Lynaugh,

838 F.2d 770, 773 (5th Cr. 1988). A failure to establish either

deficient performance or prejudice defeats the claim Strickland,

466 U.S. at 697.

Sigler conplains that his counsel failed to object to the
court's msapplication of U S.S.G § 3Dl.2(b) and that a conment
made by his counsel during sentencing in fact encouraged the
court's error. H s claimfails because, for the foll ow ng reasons,

he cannot show that his counsel's performance was deficient.?

Failure to Object to 8 3D1. 2(b)

Section 3D1.2(b) provides that, for the purpose of
determ ning the offense | evel, the court shall group together into

a single group all counts involving substantially the sane harm*

3 The cases cited by Sigler in support of his argunent are
i napposite. None of the cases is a 8 2255 appeal and, with the
exception of United States v. Canpbell, 878 F.2d 164 (5th Cr.
1989), none of the cases addresses an upward departure by the
sentenci ng court. In Canpbell, inquiry was the adequacy of the
reason given by the sentencing court for its upward departure
Canpbel |, 878 F.2d at 165. This court vacated the sentence and
remanded to the district court for resentencing | argely because the
district court had "departed based on a factor already considered
in determning Canpbell's offense level." Id. at 166. By
contrast, Sigler challenges the district court's application of the
gui del i nes but does not challenge the grounds for its departure
fromthe 12 to 18 nonth range.

4 The sentencing guidelines in effect as of Novenber 1, 1989,
are used because Sigler was sentenced in February 1990.

5



There is no question that the three telephone counts could be
grouped and that the probation officer properly grouped the counts
in order to calculate the applicable guidelines range. This does
not mnean, as Sigler seens to contend, that the court nust
thereafter treat the three counts as a single offense in
sent enci ng.

As Sigler recognizes, the court may inpose a sentence
out side the defendant's guideline range, but within the statutory
maxi mum for the offense, if "there exists an aggravating or
mtigating circunstance of a kind, or to a degree, not adequately
taken into consideration by the Sentencing Conm ssion in

formulating the guidelines." US S G 8§ 5K2.0; United States v.

Lara, 975 F.2d 1120, 1123 (5th Cr. 1992). The district court
found that an upward departure was warranted because the three
t el ephone counts failed to reflect fully the 1.88 pounds of crack
cocai ne and 1.02 pounds of cocaine powder that Sigler possessed
when he was arrested.

Despite Sigler's contention, the sentence did not exceed
the four year statutory maxi num penalty. Each separate use of a
comuni cation facility, such as a tel ephone, is a separate of fense.
21 U.S.C. § 843(b) & (c). The district court properly inposed a
separate sentence for each of the counts to which Sigler pleaded
guilty. Consequently, rather than the 48 nonth maxi nrum sentence
that Sigler argues is the total that could have been inposed, the
district court could have departed upward to the statutory nmaxi mum

of 48 nonths on each of the three counts, for a total of 144



nonths.® Sigler's sentences of 32 nonths yielded a 96 nonth total
termof inprisonnment, and fell belowthe statutory maxi nrumfor each
of the instant convictions.

Under U.S.S. G 8 5GlL. 2(d) (Sentencing on Multiple Counts
of Conviction), when the sentence i nposed on the count carrying the
hi ghest statutory maximumis less than the total punishnent, the
sentence inposed on one or nore of the other counts shall run
consecutively to the extent necessary to produce a conbined
sentence equal to the total punishnent. |In the instant case, the
district court divided the total 96 nonth punishnent equal ly anong
the three counts and ran each sentence consecutively. The 48 nonth
statutory maxi numon any one count is less than the total 96 nonth
puni shnment, thus the district court properly inposed consecutive

sentences pursuant to 8§ 5GL. 2(d).

Def ense Counsel's Comment Duri ng Sent enci ng

After being fully advised of the court's intention to
depart upward, Sigler's counsel nade the foll ow ng coment:

And if we | ook at the actual guidelines, which
are twelve to eighteen nonths, and stack them
one on the other, which | assune that the
Court isinclined to do, then that is going to
be sonewhere between three to four and a half
years, only you are going to depart up

R 5, 14. Def ense counsel's statenent at sentencing did not

prejudice Sigler. Prior to the disputed statenent, the sentencing

5 The plea agreenent stated that Sigler faced a maxi numof 12
years inprisonnent as a result of his plea. The court also
adnoni shed Si gl er during his rearrai gnnment that his maxi nrum peri od
of inprisonnent was 12 years.



court repeatedly told Sigler and his attorney that it intended to
depart upward. Absent the instant plea agreenent, Sigler would
have faced a sentencing range of between 210-262 nonths if he had
been convicted under the related indictnent. The sentence inposed
by the court (96 nonths), nearly tw ce that suggested by Sigler's
attorney (36-54 nonths), largely adhered to the confidential 120
nmont h sent ence whi ch had been reconmended by t he probation officer.

As noted above, without the plea agreenent, Sigler's
exposure if convicted as charged woul d have been 210-262 nonths --
substantially nore than either the 12-18 nonth range under the pl ea
agreenent or the actual 96 nonth sentence i nposed. Sigler has
failed to show either ineffectiveness or prejudice on the part of

hi s counsel

Sigler's Remni ni ng Argunents

Because the above "errors" cited by Sigler could have
been raised on appeal, Sigler suggests that his counsel was
ineffective for advising him that there were no nonfrivol ous
grounds for appeal. As discussed above, there were no guideline
application "errors" fromwhich to appeal.

Finally, Sigler inplies that defense counsel served his
own personal interests, to Sigler's prejudice, by encouraging
Sigler to plead guilty. Although we note that this assertion is
unsubstantiated, we do not address this concern because Sigler

expresses it for the first tine on appeal.



CONCLUSI ON

Because there was no error regarding which Sigler's
counsel should have objected or appealed, we find neither a
deficiency in his counsel's performance nor a show ng of prejudice
to Sigler. Accordingly, Sigler's claimof ineffective assistance
of counsel fails. Sigler's claim of msapplication of the
guidelines is not cognizable in this 8§ 2255 appeal. For these
reasons, the district court's denial of Sigler's notion to vacate

his sentence i s AFFI RVED



