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PER CURI AM *
Melton Paris appeals the dismssal with prejudice of his
42 U.S.C. 8 1983 clainms against his jailers and prison doctor

following a Spears! hearing. Finding no error we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

Spears v. McCotter, 766 F.2d 179 (5th Cir. 1985).



Backgr ound

Paris was confined to the Anderson County, Texas jail in
August 1992 on a sentence i nposed for his conviction for possession
of a controlled substance. Paris imediately inforned jai
officials that he suffered from congenital glaucoma, a condition
| eaving himwith a prosthetic right eye, severe tunnel vision, and
low intraocular pressure in his left eye. This eye problem
required two types of nedication, Econopred and Tobrex. He
i nqui red about the availability of this nedication and received
assurances fromthe chief jailer that he would have no difficulty
securing it.

After Paris consuned his supply of Econopred he asked jail
officials torefill his prescription. Oficials took approximtely
five days to refill the prescription which called for use of drops
twce daily. Thereafter the nedication was provided erratically.

In Cctober of 1992 jail officials escorted Paris to Dr. Dani el
M Gold, an ophthal nol ogist, for an eye exam nation. Dr. Gold
di sconti nued t he Econopred, finding that Paris' eye had i nproved to
the point that this post-surgery nedication was no |onger
necessary, particularly in light of its dangerous side effects.?
This action followed the recomendation of Paris' referring
opht hal nol ogi st . Gold also issued a new prescription for
eyegl asses. Paris asked Gold to have the prescription filled

through the State Comm ssion for the Blind. Gold told Paris that

2Dr. Gold testified at the Spears hearing that the continued
use of Econopred can contribute to the worsening of glaucona
condi tions and the devel opnent of cataracts.
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he was unfam liar with that procedure and gave the script to either
Paris or one of the acconpanying jail officials.

After Paris returned to the jail he began to suffer headaches
and disconfort in his left eye. Hi s sister contacted his original
physi ci an who approved the resunption of the Econopred treatnent.?3
Al t hough Paris was told that he would visit Dr. Gold again, Paris
had no further contact with Dr. Gold or any other doctor while
confined in the Anderson County jail. He did not receive the new
gl asses while incarcerated there although they apparently were
ordered. Paris attenpted to conplain to the sheriff, Gary Thonas,
but his repeated requests for a neeting were ignored.*

Paris filed this action under 42 U S.C. § 1983 alleging that
Sheriff Gary Thomas, his successor M ckey Hubert, and Dr. Cold
acted with deliberate indifference to his eye condition in
vi ol ation of the eighth anendnent's prohibitions against cruel and
unusual puni shnent. He clained that as sheriffs of Anderson
County, Thomas and Hubert supervised officials who interfered with
the treatnment of his eye condition. Paris also clained that Gold
acted wth deliberate indifference to his condition by

di scontinuing his prescription for Econopred. The magi strate judge

Al though Dr. CGold testified that Paris' sister contacted him
for approval of the resunption of the Econopred treatnent, we
accept his contention that his sister sought approval from his
ori gi nal physi ci an.

‘ln Decenber of 1992, Paris was transferred to a Texas
Departnent of Crimnal Justice, Institutional Division facility.
Six weeks later Paris was given his new gl asses.
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di smissed the clains after conducting an expanded Spears® hearing
and concluding that Paris had no basis for his eighth anmendnent
clains. Paris appealed and noved for appoi ntnent of counsel.

Anal ysi s

In his brief Paris sinply restates the facts presented bel ow
and contends that these facts support a finding of a violation of
the eighth anmendnent. Construing his filing liberally, we
interpret his appeal to challenge the | egal bases for the di sm ssal
of his clains agai nst each defendant.

To prevail on his claimof a violation of the ei ghth anendnent
due to deni al of nmedical care, Paris "nust allege acts or om ssions
sufficiently harnful to evidence deliberate indifference to serious
nmedi cal needs."® An accused official is not |iable unless he knows
of an excessive risk to an inmate's health or safety and di sregards
that risk; the official nust be aware of facts from which the
inference could be drawn that a substantial risk of serious harm
exi sts, and he nust actually draw that inference.’

Paris seeks to hold Dr. CGold liable for discontinuing his
prescription for Econopred, claimng that this action led to the

wor seni ng of his condition.® The record denonstrates that Dr. Gold

SJudgnent was entered pursuant to 28 U . S.C. 8§ 636(c)(1).
®Estelle v. Ganble, 429 U. S. 97, 106 (1976).
‘Farnmer v. Brennan, 114 S.C. 1970 (1994).

8The record indicates that the intraocul ar pressure in Paris'
|l eft eye dropped significantly during his stay at the Anderson
County jail. Dr. Gold's testinony at the Spears hearing nade
cl ear, however, that Econopred is an anti-inflammtory drug used to
reduce disconfort in the eye foll ow ng surgery, not a nedicationto
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acted in accordance with the recomendations of the original
treating physician and on the basis of his own professional
j udgnent based on the known side effects of the drug. Paris sinply
di sagrees with the treatnent he received. A disagreenent with the
treatnent recei ved or even a conpl ai nt of negligence or mal practi ce
is insufficient to give rise to a section 1983 claim?® To the
extent that Paris conplains of Gold's failure to ensure that he
obt ai ned new eyeglasses, the argunent is wthout nerit. The
undi sputed evidence is that the doctor wote Paris a new
prescription and gave it to either Paris or an acconpanyi ng guard.
These facts do not support a finding of deliberate indifference.
Paris al so seeks to inpose liability on Thomas, sheriff at the
tinme of the alleged violations, and Hubert, Thonmas's successor and
sheriff when the suit was filed. Paris admts that he sued these
defendants only because they held the position of Sheriff of
Anderson County and because he was unsure who was otherw se
responsible for jail admnistration. In section 1983 actions, a
supervisor is liable for the violations of his subordinates if the
supervisor is personally involvedinthe violation, if there exists
a causal connection between the supervisor's wongful conduct and
the constitutional violation, or if the supervisor inplenents a

policy so deficient that the policy itself constitutes "a

control eye pressure. He also noted that because Paris' eye
surgery was perforned al nost four nonths prior to his entering the
jail, an occasional m ssed dose of the nedicati on woul d have had no
effect on Paris's condition.

Var nado v. Lynaugh, 920 F.2d 320 (5th G r. 1991).
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repudi ation of constitutional rights" and is the "noving force of
the constitutional violation. "

We first note that Paris concedes that Hubert did not take
office until after the events in question had transpired. Absent
sone relationship to the challenged events, we see absolutely no
basis for liability for Hubert in his individual capacity.?!
Moreover, Paris does not allege that either Thomas or Hubert were
directly involved with his nedical treatnent. Nor does he all ege
that an unconstitutional policy had been inplenented by either
party. Paris also fails to allege any conduct by these officials
other than that they held the office of sheriff. Under these
facts, Paris sinply cannot establish individual liability on the
part of Thomas or Hubert.?1?

Paris al so seeks appoi ntnent of counsel on appeal, arguing

that his severely limted sight is an "exceptional circunstance"

©Thonpkins v. Belt, 828 F.2d 298, 303-04 (5th G r. 1987)
(citations omtted).

1See diver v. Collins, 904 F.2d 278 (5th Cir. 1990).

2\ note, however, that the magistrate judge's opinion
dism ssed Paris' action in its entirety, including his conplaints
agai nst Thomas and Hubert in their official capacity as Sheriff of
Anderson County. Hubert is the only defendant currently hol ding
the office of sheriff andis, therefore, the only defendant subject
to suit in his official capacity. See Karcher v. My, 108 S. Ct.
388, 393 (1987) ("[T]he real party in interest in an official-
capacity suit is the entity represented and not the individua
of ficeholder."). Because Hubert failed to nove for dism ssal of
the clainms against himin his official capacity, the entry of
summary judgnent on this claimwas done sua sponte. W note that
the ten days notice required by Fed. R G v.P. 56(c) was not given to
Pari s. Powell v. United States, 849 F.2d 1576 (5th G r. 1988)
(hol ding sua sponte entry of sunmary judgnent wthout ten days
notice to be reversible error). Paris fails toraise this issue on
appeal and it is therefore deened wai ved.
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warranti ng t he appoi nt nent of counsel inthis section 1983 action. 13
While Paris' disability may have limted to sone degree his ability
to pursue this appeal, the underlying factual allegations of his
clains are neither conplex nor subject to serious dispute;
therefore, this case cannot be considered to present "exceptional
ci rcunst ances" justifying appoi ntment of counsel.* The notion for
appoi nt ment of counsel is DEN ED

AFFI RVED.

BCupit v. Jones, 835 F.2d 82 (5th Cir. 1987).

14See Jackson v. Dallas Police Dep't, 811 F.2d 260 (5th Cr.
1986) (outlining factors to be considered when ruling on requests
for counsel).



