IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40910

GLENN STEWART STI TT,

Pl ai ntiff-Appellant,

VERSUS
JAMES COCLLI NS,

Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(93 Cv 488)

August 9, 1995

Before SMTH, WENER, and DeMOSS, Crcuit Judges.
JERRY EE. SMTH, Circuit Judge:’

Stitt, a Texas state prisoner, filed a pro se, in form

pauperis (IFP) civil rights conplaint under 42 U S C § 1983,
alleging, inter alia, that two guards, B. Lanb and P. Carri zal es,

harassed himin violation of the Eighth Amendnent. Specifically,

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



he clainmed that after Lanb i nproperly discovered the nature of his
"free-world" offense, which involved sexual msconduct with a
m nor, Lanb began verbally harassi ng hi mand i nform ng ot her guards
of the nature of his offense. He further alleged that Lanb
informed Carrizales of the nature of Stitt's offense, and
Carrizales, who is six feet four inches tall and weights 290
pounds, began sexually harassing and "stalking" him Stitt
admtted that he was never physically harned by Lanb or Carrizal es
but stated that he felt "intimdated" and believed that Lanb and
Carri zal es m ght physically harmhim The district court dism ssed

the conplaint as frivolous under 28 U S. C. § 1915(d).

A frivolous |IFP conplaint can be dism ssed sua sponte. 28

US C § 1915(d); Cay v. Estelle, 789 F.2d 318, 323 (5th Cr.

1986). A conplaint is frivolous if it |acks an arguable basis in

|aw or fact. Ancar v. Sara Plasma, Inc., 964 F.2d 465, 468 (5th

Cir. 1992). This court reviews the district court's dismssal for
an abuse of discretion. |d.

Stitt argues that his Ei ghth Amendnent?! rights were viol ated
because Lanb and Carrizal es harassed him for seven nonths after
they learned of the nature of his offense. Stitt argues that he

felt "intimdated" and "threatened” by this harassnent.

) L'stitt clainms pretrial detainee status on the basis of an allegedly
illegal conviction. lInsofar as Stitt argues that his conviction is illegal
his appropriate federal renmedy is to file a petition for a wit of habeas

corpus under 28 U.S.C. § 2254.
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Mere threatening |anguage and gestures do not anobunt to a

constitutional violation. Bender v. Brunmley, 1 F.3d 271, 274 n. 4

(5th Gr. 1993). It is true that this court recently remanded for
consi deration of whether, in the absence of any physical contact or
injury, psychol ogical harmresulting froman assault at knifepoint

can violate the Ei ghth Anmendnent. See Smith v. Al dingers, 999

F.2d 109, 110 (5th G r. 1993) (per curian). The district court in
the instant case noted the possible conflict in the law but
determned that it was unnecessary to resolve it because any
psychol ogical injury Stitt suffered was de mnims.

Stitt admtted that Lanb and Carrizales never physically
harmed him the harassnent was limted to "threatening | anguage and
gestures.” Nor did the guards' alleged behavior rise to the |evel
of the knifepoint assault at issue in Smth. We concl ude that
Stitt did not state a cogni zabl e cl ai munder the Ei ghth Anendnent.

AFFI RVED.



