IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40903
(Summary Cal endar)

MARI O A, YARRI TO
Pl ai ntiff-Appellant,

ver sus

JEFFREY A. COCK, ETC., ET AL.,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Texas
(6:93-CV-694)

(June 22, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Mario A Yarrito, a prisoner in the
Institutional Division of the Texas Departnent of Crimnal Justice

(TDCJ) appeals the district court's dismssal of his 42 US. C

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



§ 1983 civil rights action inplicating use of excessive force and
conplicity in the use of excessive force by the individual
defendants, all of whomwere correctional officers in the service
of TDC) at the tinme of the incidents of which Yarrito conpl ains.
Yarrito al so urges that (1) the district court applied an incorrect
|l egal standard to his excessive force claim and abused its
di scretion by inposing sanctions; and (2) the nmgistrate judge
erred in denying discovery notions. In this court the Defendants-
Appel l ees (collectively, Defendants) urge dism ssal of Yarrito's
appeal for failure to provide record citations in his brief. W
decline to dismss Yarrito's appeal on those grounds, but we renmand
the part of the district court's judgnent that inposes sanctions
for the limted purpose of additional developnent and retain
jurisdiction of the case for that purpose. W affirm however, the
district court's dismssal of Yarrito's 8§ 1983 cl ai ns.
I
FACTS AND PROCEEDI NGS

Yarrito filed the instant conplaint against correctional
officers Jeffrey Cook, Stephen Ham Roger Adair, Charlie Page
VWal |l ace Allsip, Jr., Alan Walter, and WIIliam Jock. Yarrito
all eged that Cook, Ham Adair, Page and Allsip brutalized him
during an incident on August 3, 1993, and that Walter and Jock
stood by and did nothing while he was being beaten by the other
officers. The magistrate judge granted Yarrito |eave to proceed

in forma pauperis (IFP), held a hearing pursuant to Spears V.

MCotter, 766 F.2d 179 (5th Cr. 1985), followng which the



magi strate judge determned that Yarrito's clains were
nonfrivol ous, and ordered service on the Defendants.

The magi strate judge next hel d an evidentiary heari ng pursuant
to 28 U S.C. 8 636(b)(1)(B), after which she recommended that the
district court dismss Yarrito's conplaint and award t he Def endants
the cost of defending against Yarrito's suit. The district court
adopt ed t he nagi strate judge's recommendati ons, dism ssed Yarrito's
conpl aint, and awarded costs to the defendants.?

Yarrito testified at the evidentiary hearing that for no
reason four TDCJ correctional officers (none of whom are naned as
defendants in the present |lawsuit) had denied himrecreation, a
shower, and his noon neal. Yarrito said that another officer |ater
denied himrecreation but took himto the shower, returning himto
his cell at approximately 9:30 a.m. As yet another officer was
passi ng out |lunches, stated Yarrito, he was told by the officer who
had acconpanied himnot to give Yarrito a lunch. Yarrito, who was
weari ng handcuffs, told the officers that he would not return the
handcuffs if he did not receive his neals, whereupon those officers
pl aced Yarrito inside his cell, closed his food slot, and left.

Yarrito testified further that after he asked to speak with a
supervi sor, Defendants Jock and Walter cane to his cell, followed
by Defendants Cook, Ham Adair, Page, and Allsip. According to
Yarrito, on the orders of Jock and Walter, the other officers

rushed into Yarrito's cell and assaulted him According to

' W affirned the district court's denial of a prelimnary
injunction; and a judge of this court denied Yarrito's notion for
production of transcripts and stay of the judgnent inposing costs.
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Yarrito, he was lying on the floor when the officers entered his
cell, and Cook turned Yarrito's head and slammed it into the floor,
causing two cuts bel ow his eyebrows as a result of Cook's actions.
Meanwhi l e, said Yarrito, Ham and Adair bent his legs and tw sted
his ankles "wanting to break [Yarrito's] ankles,"” and Page and
Allsip bent his arns "so much that [Yarrito] thought they woul d
break." Page and Allsip also twisted Yarrito's wists severely,
testified Yarrito.

Cook, Adair, Page, Allsip and Hamthen escorted Yarrito to the
prison infirmary. Nurse Ml ly Johnson cleaned the wounds on
Yarrito's face. A physician ordered stitches, but at Yarrito's
request Nurse Johnson used tape stitches on Yarrito rather than
sut ur es.

According to Yarrito, he was eventually escorted to a cell in
anot her part of the prison. Cook, Ham Adair, Page, and Allsip
ordered Yarrito to |ie down on the floor, whereupon the officers
beat Yarrito, |eaving himhalf unconscious. He said that Jock and
VWalter were present but did nothing to stop the beating.

On cross-examnation, Yarrito testified that he slipped his
handcuffs off after being returned to his cell fromthe shower. He
knew t hat he was supposed to return the handcuffs but refused to do
so. He disobeyed the orders of the officer who returned himto the
shower. He was in his cell with the handcuffs for about one hour
before the officers used force against him According to Yarrito,
no officer came to his cell to discuss his grievance or attenpt to

convince himto return the handcuffs. Yarrito |lay prone when the



officers entered his cell. Cook hit Yarrito with the shield he
carried then threw the shield aside. Yarrito believed that Cook
was the one who had slammed Yarrito's face into the floor three or
four tines. Yarrito suffered neither broken bones nor a bl oody
nose, but did devel op a bl ack eye the next day.

A vi deot ape of the use of force against Yarrito begins wwth a
correctional officer's explaining that Yarrito had used the
handcuffs to lock the cell. A correctional officer used bolt
cutters to detach the handcuffs. A voice on the tape indicates
that Yarrito took the handcuffs after the officer cut them The
use-of-force team in riot gear, entered Yarrito's cell. The
| eader, who held a plastic shield in front of hinself, entered
movi ng downward. For a nonment the interior of Yarrito's cell is
not visible on the tape because of the canera angle, and Yarrito is
not visible when the canera showed the interior of his cell. The
officers are crouching, evidently atop Yarrito. The officers are
seen noving their arnms about, but do not appear to be hitting
Yarrito.

The officers then escort Yarrito to be photographed. A nurse
W pes blood off his face before the photographs are taken. The
officers escort Yarritoto the prisoninfirmary where a nurse tends
to his forehead.

The officers then escort Yarrito to his newcell where he lies
on the floor and his handcuffs are renoved. The view is obscured
by the officers' bodies, but there is no novenent consistent with

officers hitting, kicking, or beating Yarrito.



Security Oficer Panela Davis testified that she operated the
vi deocaner a. She stated that she saw no punching or kicking of
Yarrito. According to Davis, the videocanera nal functioned after
the initial use of force but before the officers escorted Yarrito
to the infirmary. The canera was off for |less than ten seconds.
The canera al so mal functioned for |l ess than 30 seconds while the
officers escorted Yarrito to the infirmary. One Defendant's
attorney, through use of the elapsed tinme shown on the videotape
and the counter on the district court's video cassette recorder,
purported to denonstrate that the first camera mal function | asted
si x seconds and the second mal function |asted 21 seconds.

TDCJ Regi stered Nurse Mol ly Johnson testified that she treated
Yarrito for l|acerations below both eyebrows and that the
| acerations were "fairly superficial."” Johnson also noted a red
area on Yarrito's back

On cross-examnation by Yarrito, Johnson testified that
Yarrito shoul d have been bruised if his face had been slammed into
the floor. She also testified that the |acerations around
Yarrito's eyes did not necessarily nean that soneone had hit
Yarrito in that area. On exam nation by the nagistrate judge
Johnson testified that such lacerations usually result from a
prisoner's falling on the floor or running into a shield.

Cook testified that he was the |ead officer of the use-of-
force teamthat dealt with Yarrito, and that he (Cook) had held the
shield used in the incident. Cook was outside Yarrito's cell for

three or four m nutes before force was used and w t nessed Jock and



VWalter attenpting to persuade Yarrito to return the handcuffs, but
that Yarrito had refused their entreaties.

Cook testified that Yarrito was in a crouched position five or
six feet fromthe cell door and two feet fromthe back wall, wth
his left shoulder facing the door when it was opened, but said
nothing as the use-of-force team charged into the cell. Cook
i mredi ately knocked Yarrito to the floor with the shield. Yarrito
went down face forward and the officers positioned thensel ves on
his back. Cook did not grab Yarrito by his hair or slamhis face
to the floor; neither did he attenpt to break Yarrito's wist or
twst his arnms nore than necessary to handcuff him Cook saw no
ot her officer use what he consi dered excessive force. Accordingto
Cook, no force was used against Yarrito during his transfer to the
new cel | .

Li eutenant Jock testified that he was the supervi sor in charge
of the use of force against Yarrito. Jock had gone to Yarrito's
cell to discuss his conplaints but Yarrito declined to talk to
Jock, telling him that he wshed to speak with a captain.
According to Jock, Walter had earlier attenpted to convince Yarrito
to return his handcuffs.

Jock also testified that Yarrito used the handcuffs to |ock
his door shut. According to Jock, officers ordinarily would have
pl aced a "retainer" on a prisoner under simlar circunstances while
renmovi ng the handcuffs from the door, obviating the need to use
force; however, Yarrito refused to allow the use of a retainer.

Jock testified further that he observed no violations of



TDCJ's wuse-of-force policy. He did not see an officer slam
Yarrito's head into the floor; he did not see any officers hitting
or kicking Yarrito; he did not see Yarrito lying down in an
unconsci ous or "sem -dazed" condition after the transfer to the new
cell.

Sergeant Walter testified that Yarrito refused to speak with
hi m when he attenpted infornmally to resolve Yarrito's grievance.
Walter explained to Yarrito that he nmust return the handcuffs
before prison officials would listen to his conplaints. When
Yarrito asked to see a captain, Walter notified Jock, who also
attenpted to resolve the problemam cably. Wen that failed, the
use-of -force teamwas assenbled. |d.

According to Walter, he saw no one punch or kick Yarrito and
saw no one slam Yarrito's face into the floor. Walter testified
that Yarrito picked up the handcuffs after they were cut fromthe
door. Walter saw no one mstreat Yarrito during the walk to the
infirmary; neither did Walter see anyone mistreat Yarrito during
the transfer to the newcell. Yarrito conplied with the officers
orders during the transfer and did not resist the officers. On
redirect exam nation, Walter testified that no one struck Yarrito
or attenpted to strike himduring the first canera nal function.

Ham testified that he was the second officer into Yarrito's
cell. Hi s assignnent was to apply handcuffs to Yarrito's arnms and
he carried out his assignnent, restraining Yarrito's left arm He
did not see or hear Cook slam Yarrito's head into the floor;

neither did he see anyone kick or hit Yarrito nor do so hinself.



He did not see anyone kick or hit Yarrito during the transfer to
the new cell and he did not hit or kick Yarrito hinself.

Allsip testified that he was the third officer into Yarrito's

cell. Herestrained Yarrito's right armbut was unabl e to see much
inside the cell. He testified that he did not punch or Kkick
Yarrito. According to Allsip, Yarrito resisted the officers

sonewhat. Allsip did not see anyone kick Yarrito and did not see
or hear Cook slamyYarrito's face to the floor. Allsip did not see
any officer abuse Yarrito during the transfer to the new cell.

Adair testified that he was the fifth officer into Yarrito's
cell, helping to affix legirons to Yarrito. Adair denied that he
attenpted to break Yarrito's | egs or ankles. Adair did not see or
hear any other officer hit or kick Yarrito, and saw no indication
that Yarrito's face had been slammed into the floor. Adair saw
nobody kick or hit Yarrito during the transfer to the new cell.

Page testified that he was the fourth officer into Yarrito's
cell, also helping to affix the leg irons. Page denied that he
used excessive force in restraining Yarrito's legs. According to
Page, he did not see any officer hit Yarrito during the use of
force and did not seek Cook slamYarrito's face to the floor. Page
did not see any officer hit or kick Yarrito during the transfer to
the new cell and did not hit or kick Yarrito hinself.

Foll ow ng the conpl etion of Page's testinony, the Defendants
moved for sanctions against Yarrito pursuant to FED. R Cv. P. 11
Specifically, the Defendants requested that Yarrito be ordered to

pay the costs of the suit and that his |IFP status be revoked



Yarrito responded that neither sanctions nor dismssal of his case
was appropriate, as he had suffered a violation of his Eighth
Amendnent rights.

In her report, the nmagistrate judge recommended sanctions
because the videotape clearly shows that Yarrito |ied about what
happened during the transfer to the newcell. The nagistrate judge
recommended i nposition of costs, citing FED. R Cv. P. 54. Before
the district court entered judgnent, the Defendants' attorneys
submtted bills of costs, including attorneys' fees, totaling
$7, 830. 20. The district court inposed costs and ordered the
defendants to submt bills of costs wthin 20 days of the court's
or der.

I
ANALYSI S

A. Record Citation in Appellate Brief

The Defendants contend that we should not consider Yarrito's
contentions because he failed to provide record citations in his
brief. W may dism ss an appeal for an appellant's failure to

provide record citations. More v. FDIC, 993 F.2d 106, 107

(5th Gr. 1993). W should not, however, exercise our discretion
to dismss an appeal for relatively mnor infractions of the rules.

Coats v. Pierre, 890 F.2d 728, 731 (5th Gr. 1989) (failure to

provide a transcript), cert. denied, 498 U S. 821 (1990). The

record in Yarrito's case is fairly brief, so perusal is not unduly
burdensone or tinme consum ng. W decline to dismss Yarrito's

appeal for failure to provide record citations.
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B. St andard of Proof

Yarrito contends that the district court mstakenly applied
t he "preponderance-of-the-evidence" standard to his case rather
than the correct |egal standard for use-of-force cases. Yarrito
confuses the evidentiary burden to be borne by a plaintiff in a
civil case with the |legal standard applied to review of district
court decisions in excessive-force cases. A civil plaintiff

seeking to recover damages for use of excessive force nust prove

his clai mby a preponderance of the evidence. See, e.q., Bender v.
Brum ey, 1 F.3d 271, 278 (5th Cir. 1993). Thus Yarrito's standard-
of - proof contention is unavailing.

C. Ei ght h Anendnent and Excessive Force

Yarrito contends that the district court erred by holding
(1) that the Defendants did not violate his Eighth Anmendnent
rights, and (2) the Defendants were protected by qualified
i nuni ty. Before addressing qualified immnity, courts nust
determ ne whether the plaintiff's allegations state a violation of

a constitutional right. Quives v. Canpbell, 934 F.2d 668, 670

(5th Gr. 1991). Thus we nust address the district court's
treatnent of Yarrito's Eighth Anendnent clai m before considering
whet her the Defendants were protected by qualified i munity.

When exam ni ng an excessive-force claim "the core judicial
inquiry is . . . whether force was applied in a good-faith effort
to maintain or restore discipline, or maliciously and sadistically

to cause harm" Hudson v. McMIlian, 503 U S 1, 7 (1992).

Factors to consider when evaluating a claim of wuse of
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excessi ve force include:

1. the extent of the injury suffered;

2. the need for the application of force;

3. the rel ati onshi p between the need and t he
anmount of force used,

4. the threat reasonably perceived by the
responsi ble officials; and

5. any efforts made to tenper the severity

of a forceful response.

Hudson v. McMIlian, 962 F.2d 522, 523 (5th Gr. 1992).

That is not to say that every nmal evol ent touch
by a prison guard gives rise to a federal
cause of action. The Eighth Anendnent's
prohi bition of "cruel and unusual" puni shment
necessarily excludes from constitutional
recognition de mnims uses of physical force,
provided that the use of force is not of a
sort ""repugnant to the conscience of
manki nd. " "

Hudson, 503 U. S. at 9-10 (internal and ending citations omtted).

The district court accepted the Defendants' version of events
and declined to believe Yarrito's testinony. " An appellate court
is in no position to weigh conflicting evidence and inferences or
to determne the credibility of witnesses; that functionis within

the province of the finder of fact.'"™ United States v. Sanples,

897 F.2d 193, 198 (5th Gr. 1990) (citations omtted). To the
extent that the magi strate judge believed the Def endants' testinony
and discredited Yarrito's testinony, that credibility determ nation
was proper.

Nurse Johnson's testinony indicates that Yarrito suffered
| acerations under his eyelashes and a red spot on his back. Those

injuries were mninmal. See Young v. Saint, No. 92-8420, slip op.

at 3, 6-7 (5th Gr. Mr. 31, 1993) (unpublished; copy attached)
(blow to hand resulting in cuts, blood, and slight decrease in
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flexion a de mnims use of force). The Defendants' testinony
indicates that Yarrito had disobeyed an order to return his
handcuffs to a prison officer and had used the handcuffs to |ock
prison officers out of his cell. Wthout using force, Jock and
Walter attenpted to convince Yarrito to allow officers to regain
custody of the handcuffs but he refused. True, the officers then
knocked Yarrito to the floor and placed him in hand and ankle
restraints, but the Defendants' testinony, supported by the
vi deot ape, confirnms that they used no nore force than was necessary
to subdue and restrain Yarrito. Mreover, the testinony and the
vi deotape indicate that the Defendants used no force against
Yarrito during the transfer to the second cell.

The evidence reflects that Yarrito suffered mnor injuries;
that the Defendants were | eft no choice but to apply sone force to
regain custody of the handcuffs; that the force used was no nore
than was necessary; and that the Defendants first attenpted to
obtain the handcuffs w thout resort to force, but to no avail.

See Hudson, 962 F.2d at 523. The record confirns that the

Def endants used force against Yarrito in a good-faith effort to
restore discipline and did not violate Yarrito's Ei ghth Amendnent
rights in so doing. As the evidence reveals no constitutiona
viol ati on, we need not address whether the defendants are entitled

to qualified inmunity. See Quives, 934 F.2d at 670.

D. Sancti ons
Yarrito contends that the district court erred by inposing

costs on him insisting that his conplaint was well grounded in

13



fact. He does not chall enge the anount of the sanction.

We cannot tell with any degree of certainty under just what
statute or rule the district court assessed costs to Yarrito
Nei ther can we tell exactly the dollar anpbunt assessed.

The magistrate judge cited to FED. R QGv. P. 54(d)(1) and
(d)(2) in support of her recomendation that the district court
assess costs to Yarrito as sanctions, but did not specify whether
attorneys' fees and any ot her usually non-taxable costs should be
i ncluded. The magistrate judge discussed the inposition of costs
under the heading "sanctions," but did not cite FED. R Cv. P. 11
the provision relied on in the Defendants' notion for sanctions.
The magistrate judge also recommended that the district court
conclude that Yarrito "filed this lawsuit for purposes of vexation
and harassnent rather than for any proper purpose,” echoing the
| anguage of 28 U.S.C. § 1927, which allows the award of costs and
attorneys' fees; but she did not cite that statute. On the other
hand, the attorney-fee provisions of Rule 54, to which the
magi strate judge did cite, do not apply to "clains for fees and
expenses as sanctions for violations of these rules or under
28 U.S.C. § 1927." Fep. R Qv. P. 54(d)(2)(E).

The Def endants' attorneys submtted bills for costs, including
attorneys' fees, totaling $7,830.20. The district court awarded
costs to the Defendants, but did not specify an anount; neither did
the court indicate that the Defendants were to receive attorneys'
fees or cite to any specific provision governing such awards

Rat her, the district court ordered the Defendants to submt bills
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of costs within 20 days. The docket sheet of My 23, 1995, does
not indicate that the Defendants submitted new cost bills in
response to the district court's order.

Before we can review the award of costs against Yarrito, we
must remand to the district court for the |limted purpose of
obtaining the court's clarification of its order inposing costs.
The district court should indicate the basis and reasons for
assessing costs to Yarrito; the total anount of the costs assessed;
and whet her that anount includes attorneys' fees. This panel shal
retain jurisdiction of this appeal and revisit the matter fol |l ow ng
the district court's conpliance with the remand.

E. Denial of O her Requests

Yarrito contends that the nagistrate judge erred by denying
di scovery requests, a notion for appointnent of an expert in video
technol ogy, and a witness list; however, Yarrito did not appeal the
magi strate judge's denial of his notions. "[Plretrial matters
referred by atrial judge to a nagi strate nust be appealed first to

the district court.” Singletary v. B.R X, Inc., 828 F.2d 1135,

1137 (5th Gr. 1987). We are therefore without jurisdiction to
consider Yarrito's contentions.

For the foregoing reasons we affirm all rulings of the
district court (including dismssal of Yarrito's 8§ 1983 clains),
save only the award of sanctions in the nature of costs; and we
hold this appeal in abeyance as to that issue and remand to the
district court for the limted purpose of allowing it to clarify
t he basis and nature of such awards.

AFFI RVED in part and REMANDED in part.
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