IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40892
(Summary Cal endar)

BERTRAND BROWN,
Pl ai ntiff-Appellant,

ver sus

JAMES A. LYNAUGH, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6: 90- CVv-581)

(April 19, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

In the continuing saga of this 8 1983 case, as filed and

prosecuted pro se and in forma pauperis (IFP) by Plaintiff-

Appel l ant Bertrand Brown, a Texas state prisoner, we are asked on

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



this second appeal (Brown I1) to consider whether on remand the
district court inproperly dismssed Brown's renai ning conpl aints.
For the reasons set forth below, we affirmin part, and vacate and
remand in part, the rulings of the district court.
I
FACTS AND PROCEEDI NGS

Requesting a jury trial, Brown filed the instant civil rights
conpl ai nt agai nst 41 defendants. He alleged that his personal
property was taken or destroyed; that officers tw ce used excessive
force against him first on August 10 and again on Cctober 29,
1990; and that he was denied nedical care for injuries received
during the latter incident.

Following a Spears! hearing, the magistrate judge (MJ.)
recommended dismssing wthout prejudice the property conplaint
under Fed. R Cv. P. 41(a); dismssing as repetitious the
August 10 excessive-force claim dismssing as frivolous the
deni al - of - nedi cal -care cl ai m because it appeared that the claims
realistic chance of ultinmate success was slight; and di sm ssing as
frivolous the Cctober 29 excessive-force claim due to Brown's
failure to allege a significant injury. The district court adopted
the MJ.'s report and recomendati on, and di sm ssed the conpl ai nt.

The first time around we affirned the dism ssal of the
property claimand t he August 10 excessive-force claim but vacated
the dismssal of the denial-of-nedical-care and Cctober 29

excessive-force clains. Brown v. Lynaugh, No. 91-5102 (5th Cr.

Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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Dec. 10, 1992) (unpublished) (Brown I). On renmand the MJ. held a
second Spears hearing and recomended dism ssing the denial-of-
nedi cal -care claimas frivol ous? but all owi ng Brown to proceed with
his Cctober 29 excessive-force claimagainst officers Ham Rocco,
Lucas, and Seedig. The district court then ordered the MJ. to
conduct a Flowers® hearing and to submt proposed findings of fact
and recomendati ons for disposition.

The M J. conducted an "expanded" evidentiary hearing during
whi ch Brown, Ham Rocco, Lucas, and Seedig testified. Follow ng
the hearing the MJ. recommended entering judgnent for the
defendants and dismssing Brown's conplaint. Brown filed

objections to the MJ.'s report, arguing, inter alia, that he was

denied his right to a jury trial. Despite Brown's objection, the
district court adopted the MJ.'s report and recomendati on, and

di sm ssed the conpl ai nt w thout expressly addressing the jury tri al

i ssue.
I
ANALYSI S
Brown contends that the MJ. inproperly conducted a bench
trial wthout obtaining his consent. He argues that the Flowers

hearing anounted to a bench trial.

2Brown has not challenged the district court's dismssal of
his denial-of-nedical-care claim so we deem it to have been
abandoned. Evans v. Gty of Marlin, Tex., 986 F.2d 104, 106 n.1
(5th Cr. 1993) (issues not raised or briefed are considered
abandoned) .

3Fl owers v. Phelps, 956 F.2d 488 (5th Cir.), nodified on other
grounds, 964 F.2d 400 (5th Gr. 1992).
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In his original conplaint, again during the original Spears
hearing, and yet again in a notion follow ng remand, Brown i nvoked
his right toajury trial. See Fed. R Cv. P. 38(b). Even though
the MJ. and the defendants referred to the Flowers hearing as an
expanded evidentiary hearing, in reality it constituted a bench
trial: The MJ. took testinony fromthe parties, nmade credibility
determ nations, and resolved factual disputes.

When a jury trial is properly demanded, resol ution of factual
disputes and credibility determnations are for the jury. See

Brown v. Lynaugh, No. 93-4070, slip op. at 5 (5th Cr. Apr. 8,

1994) (unpublished; copy attached). Therefore, the district
court's dismssal of Brown's Cctober 29 excessive-force cl ai mbased
on the Fl owers hearing was i nproper, given Brown's valid jury trial
requests and the absence of subsequent waiver of trial by jury or
consent to a bench trial. Consequently, we nust vacate that
portion of the district court's judgnment and remand it for a jury
trial before the district courtsQunless on remand the parties
should consent to a jury trial before the MJ. pursuant to 28

US C § 636. Cark v. Richards No. 93-5119, slip op. at 11-14

(5th CGr. June 14, 1994) (unpublished; copy attached). It goes
W t hout saying that on remand Brown coul d al ways change his m nd,
waive a jury trial, and consent to a bench trial.

Brown also clains that the district court inproperly inposed
a $100 sanction. A review of the record reveals, however, that no
nmonet ary sanction was inposed, so this claimis noot.

The appell ees argue that Brown raised the issue whether the



district court erred by failing to appoint counsel for Brown during
the Flowers hearing. |If Brown did raise that issue, he has not
pursued it on appeal so it too is deened abandoned and we do not

address it. See Evans v. City of Marlin, Tex., 986 F.2d 104, 106

n.1 (5th Gr. 1993) (issues not raised or briefed are considered
abandoned) .
11
CONCLUSI ON

For the foregoing reasons, the portion of the district court's
j udgnent dism ssing Brown's excessive force claimrelating to the
Cctober 29, 1990, incident is vacated and remanded to explore the
issue of a jury trial. 1In all other respects, the judgnent of the
district court is affirnmed.

AFFI RVED i n part; VACATED and REMANDED in part.



