UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-40885
Summary Cal endar

FRANKLI N C. BART- ADDI SON, JR.,
Petitioner,
VERSUS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order
of the Board of Imm gration Appeals
(A20- 603-230)

(June 6, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.

PER CURI AM !

The sole issue presented to us in this appeal is whether the
Board of Immgration Appeals abused its discretion in denying
petitioner's notion to reopen his deportation proceedi ngs under
Section 212(c) of the Imm gration and Nationalization Act, 8 U S. C
§ 1182(c).?

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential val ue and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 Bart-Addison urges us to consider whether his conviction
for passing a non-sufficient funds check is a crine of nora
turpitude that qualifies him for deportation. However, because
Bart - Addi son did not file the instant petition for revieww thin 90
days of the final order of deportation, this court |[|acks



The Bl A deni ed reopening on the two i ndependent grounds that:
(1) Bart-Addison failed to establish a prima facie case for 8§
212(c) relief and (2) even if Bart-Addi son had net this burden, the
BIA would have denied him 8§ 212(c) relief as a mtter of
di scretion. Because we find that the BIA did not err in denying
relief on the basis of the second ground, we do not address the

first. See (gbenmudia v. INS, 988 F.2d 595, 600 (5th Gr. 1993)

(only one of three possible grounds is needed to support denial of
r eopeni ng).
We review the BIA's denial of a notion to reopen deportation

proceedi ngs only for abuse of discretion. Ghassanv. INS 972 F. 2d

631, 635 (5th Cir. 1992), cert. denied, 113 S. . 1412 (1993).

When a deni al of reopening is based on the Bl A's determ nation that
it would not grant discretionary relief under 8 212(c), we review
that underlying determ nation for abuse of discretion as well

Villarreal-San M quel v. INS, 975 F.2d 248, 250 (5th Cr. 1992).

W will uphold the denial of discretionary relief unless it is
"arbitrary, irrational or contrary to law" |d. (quoting D az-

Resendez v. INS, 960 F.2d 493, 495 (5th Cr. 1992)).

Because of his 1991 mail fraud conviction, the BIA required
Bart - Addi son to prove "unusual or outstanding equities" to nerit
relief. Bart - Addi son introduced a nunber of positive factors,

including his children and his wife, all of whomare U S. citizens,

jurisdiction to reviewthis issue. 8 U S. C § 1l105a(a)(1l); Stone
V. INS 115 S. . 1537 (1995). W note that because Bart-Addi son's
| ast nmotion to reopen was also not filed within 90 days, we would
not have had jurisdiction even before Stone, under Pierre v. |NS,

932 F.2d 418, 421 (5th CGr. 1991).
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and the fact that he has lived in the U S. for over twenty years.
The BI A addressed each of the positive factors but also took into
account, inter alia, that his children had not |ived with himsince
1984, that he had limted contact wth them because of his
incarceration for his mail fraud conviction and that his w fe had
been involved with his mail fraud schene. Because of these
di m ni shing features, the Bl A concluded that Bart-Addi son had not
shown unusual or outstanding equities.

The Bl A al so found that Bart-Addi son's positive equities were
out wei ghed by three negative factors: (1) that Bart-Addi son's nai
fraud conviction stemmed from an el aborate schene to obtain | oans
for a sham corporation; (2) that he had subnmitted a $52, 000 fal se
insurance claim after the corporation had been placed into
receivership; and (3) that the Immgration Judge (1J) and the
sentencing judge in his crimnal case had found that his
credibility was suspect. On this basis, the BIA found that it
woul d not have granted 8 212(c) as a matter of discretion.

Bart - Addi son argues that the BIA erred by relying on his nai
fraud conviction to require him to show unusual or outstanding
equi ties because his crinme was not sufficiently serious and was not
a drug crine. However, the BIA found that Bart-Addi son's mai
fraud was serious because it extended over 2 years, it produced
over $1 mllion dollars in inproperly obtained | oans and resulted
in a $600,000 restitution order. In addition, the BIA is not
limted to relying on drug crinmes to trigger the unusual equities

st andar d. Matter of Buscem, 19 | & N Dec. 628 (BIA 1988).




Therefore, the BIA did not abuse its discretion by requiring Bart-
Addi son to show unusual or outstanding equities.

Bart - Addi son al so naintains that the Bl A erred by concl udi ng
that his favorabl e equities were not unusual or outstanding and did
not outwei gh the negative factors in his case. However, our review
of the BIA s decision shows that the BIA gave individualized
consi deration to each of the factors that Bart-Addi son i ntroduced.?
As long as the Bl A gives this consideration, it is not our place to
tell the BIA what factors it nust find conpelling. GChassan, 972
F.2d at 635. Additionally, this court cannot itself re-weigh the
positive and negative equities to produce a different outcone.

Mol enda v. INS, 998 F.2d 291, 295 (5th Gr. 1993).

Bart - Addi son particularly argues that the Bl A erred by finding
that he had introduced no evidence of rehabilitation. On appeal,
Bart- Addi son points to testinmonials from his wfe and others
showi ng that he is rehabilitated. However, Bart-Addison did not
point to this evidence in his notion to reopen; aside from passing
assertions that he was rehabilitated, Bart-Addison's notion was
silent on this point. Thus it was not an abuse of discretion for

the BlIAto find that he had not supported his notion with evidence

3 Bart-Addison argues that the INS justifies the denial of
discretionary relief by relying on prior decisions of the BIA and
the I'J that are outside the record in this appeal. However, Bart-
Addi son does not contend that the INS m srepresents the |arger
admnistrative record or that the BIA' s factual findings were not

supported by substantial evidence. Because our decision here
depends sol ely on whether the Bl A gave proper consideration to the
equities that Bart-Addison hinmself introduced, we find it

unnecessary to enlarge the current record.
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of rehabilitation. See Martinez v. INS, 970 F.2d 973, 975 (1st

Gr. 1992).
AFFI RVED.



