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PER CURI AM *

Regi nal d A. Green appeal s his conviction for three counts
of possession of cocaine with intent to distribute because the
district court failed to grant his notion to suppress evidence
seized during his arrest. He also appeals his sentence all eging
that the United States Sentencing GQuidelines are discrimnatory and

that the district court failed to grant a downward departure. For

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the follow ng reasons, both Green's conviction and sentence are
af firnmed.
FACTS

On July 31, 1991, Oficer Barry Washi ngton was patrol ling
on H ghway 59 in Panola County, Texas, when he stopped a white
Chevrol et Lum na because the car had no rear |icense plate. After
Washi ngt on st opped the car and turned on his "take-down" |ights he
saw a paper tag in the rear wi ndow. Washington had not seen the
tag before he stopped the car because the rear w ndow was tinted.

Washi ngt on approached the driver, Charles Alford G een,
Jr., (Charles), who had already gotten out of the car, to tell him
the reason for the stop. Char| es appeared unusually nervous.
Foll ow ng his usual procedure during traffic stops, Wshington
asked to see the paperwork on the car. The passenger, Reginald
Austin Geen (Green), who also appeared unusually nervous, gave
Washi ngton the papers. The paperwork indicated that the car was
owned by Avis Rent-A-Car and had been |eased by Tara L. Johnson
wth Charles listed as the only additional driver.

After getting the |ease papers, Washington returned to
the rear of the car totalk to Charles. Wshington could see G een
movi ng around in the car and becane concerned that G een m ght be
reaching for a weapon. Washington returned to the passenger-side
of the car and asked Geen to get out. As he stepped out of the
car G een pushed Washi ngton twi ce. Washi ngt on handcuffed G een and
then noticed that he had sonething in his nouth. Washington called

for backup, and when the backup arrived they notice a white,



powdery substance, which appeared to be cocai ne, and bl ood runni ng
out of Geen' s nouth. After Geen spit out the substance,
Washington called for an anbulance and arrested Geen for
possessi on of cocai ne. Because Washi ngton found two rol | ed-up one-
dollar bills with a white powdery substance in Green's pocket and
Char | es appear ed unusual |l y nervous during the stop, Washi ngton al so
arrested Charles for possession of cocaine.

The car was taken to the Panol a County Detention Center.
During a canine search the dog alerted on the right and left rear
doors. A kilogram of cocaine was found in the |eft door, and a
sack wwth five to six crack cocai ne cookies was found in the right
door .

Green was charged in three counts of a five-count
indictment wth possession of cocaine base wth intent to
distribute, possession of cocaine with intent to distribute, and
conspiracy to possess cocaine base and cocaine with intent to
distribute. Geen filed a notion to quash his arrest and suppress
the evidence found in the car. Follow ng an evidentiary hearing,
the magi strate judge recommended denying the notion. After G een
filed objections to the nagistrate judge's report and
recommendation and the district court held a hearing, the district
court denied the notion.

Green entered a conditional guilty plea to the three
counts, expressly reserving his right to appeal the denial of the
nmotion to suppress and any sentencing issues. At the sentencing

hearing Green objected to the CGovernnent's failure to file a



USSG 8 5KL.1 nmotion for a downward departure and the
constitutionality of the 100:1 ratio of cocaine to crack cocaine
under 8 2D1.1. |d. at 12-14; see § 2D1.1, comment. (n.10), drug
equi val ency tabl e, cocaine and other schedule | and Il stinul ants.
The district court overrul ed both objections. Geen was sentenced
to 136 nonths inprisonnent, five years supervised rel eased, and a
$150 speci al assessnent.
DI SCUSSI ON

Mbtion to Suppress

Green argues that the district court inproperly denied
his notion to suppress because the initial stop was invalid; there
was no probable cause to arrest the driver and take custody of the
car; and there was no probable cause to nake a warrantl ess search
of the car. Wen review ng the denial of a notion to suppress this
court reviews questions of |law de novo and accepts the district
court's factual findings unless they are clearly erroneous or

i nfluenced by an incorrect view of the |aw United States V.

Carrillo-Mrales, 27 F.3d 1054, 1060-61 (5th Cr. 1994), cert.

denied, 115 S. Ct. 1163 (1995). The evidence is viewed in the
light nost favorable to the prevailing party. 1d. at 1061

In general, a passenger wi thout a possessory interest in
a car has no legitimate expectation of privacy entitling himto

chal | enge the search of the car. United States v. Roberson, 6 F. 3d

1088, 1091 (5th Cr. 1993), cert. denied, 114 S. . 1230, 1322,

1383 (1994). A passenger does have standi ng, however, to chall enge

the stop. 1d. Therefore, Geen can challenge the initial stop.



Washington testified that he initially stopped the car
because he coul d not see the paper license tag in the rear w ndow.

Therefore, the initial stop was valid. See United States v.

Shabazz, 993 F.2d 431, 435 n.3 (5th Cr. 1993) (so long as an
of ficer does no nore than is objectively permtted, his subjective
nmotives for making a stop are irrelevant). G een argues, however,
t hat once Washi ngton saw t he paper tag i n the wi ndow he shoul d have
i medi ately ended the inquiry and permtted Charles to | eave.

A police officer's questions, even on a subject unrel ated
to the purpose of the stop, is not itself a Fourth Amendnent
violation. Roberson, 6 F.3d at 1092. Rather, the court |ooks to
the scope of the detention and the degree to which the driver and
passengers reasonably perceive restraints on their liberty. |Id.

Washi ngton stopped the car because he could not see a
valid license plate. Al t hough he saw the paper tag as he
approached Charles, Wshington imediately noticed that Charles
appeared unusually nervous for a routine traffic stop. G ven
Charl es's nervousness, Washington's routine question to see
docunent ation for the car was not unreasonabl e. WAshi ngton noti ced
that Green al so appeared unusually nervous, and that G een w as
moving in the car, potentially to |locate a weapon. Ther ef or e,
Washi ngt on acted reasonably in asking G een to step out of the car.
Once Green pushed Washington, and Washington noticed a white,
cocai ne-1li ke substance in G een's nouth, Washi ngton coul d properly

arrest Geen. Atotal of four m nutes had el apsed when Washi ngton



arrested Green. The stop and arrest did not violate the Fourth

Amrendnment . See Roberson, 6 F.3d at 1092.

Green also challenges the validity of Charles's arrest
and the subsequent warrantless search of the car. Green cannot
assert Charles's Fourth Anendnent right not to be arrested w t hout
probabl e cause because Fourth Anendnent rights are personal. See

United States v. Mendoza-Burciaga, 981 F.2d 192, 196 (5th Gr.

1992), cert. denied, 114 S. C. 356 (1993).

G een al so does not have standing to chall enge the search
of the car. A non-owning passenger has no standing to challenge

the search of the car. Roberson, 6 F.3d at 1093; United States v.

El wood, 993 F.2d 1146, 1151-52 (5th G r. 1993). The Lum na was
rented by Tara L. Johnson and Charles was listed as the only
additional driver; thus, Green does not have a possessory i nterest
in the car. Consequently, Geen does not have standing to
chal | enge the search

Sent enci ng | ssues

Equal Protection

Green argues that the 100:1 ratio of cocaine to cocaine
base (crack) under § 2D1.1 vi ol ates equal protection because bl acks
use crack at a statistically greater rate than whites and therefore
receive significantly greater sentences. He contends that,
al though the statute is neutral on its face, the disparate inpact
on bl acks mandates a higher |evel of scrutiny than the rationa

basi s test.



Thi s court has held that the sentencing gui delines shoul d

not be subject to a heightened |evel of scrutiny. See United

States v. Watson, 953 F.2d 895, 898 (5th Cir.), cert. denied, 112

S. . 1989 (1992); United States v. Galloway, 951 F.2d 64, 65-66

(5th Gr. 1992) (no discrimnatory intent behind the enactnent of
§ 2D1.1). Because crack cocaine is nore addictive, nore dangerous,
and can be sold in smaller quantities thereis a rational basis for
the harsher penalties for possession with intent to distribute
crack cocaine. Watson, 953 F.2d at 898. G een cannot denonstrate
an equal protection violation.

Downwar d Depart ur e

Green al so contends that the Governnent breached the pl ea
agreenent by refusing to file a 8§ 5K1.1 notion for a downward
departure. To determ ne whether the Governnent breached the plea
agreenent, the court nust consider "whether the governnent's
conduct is consistent with the parties' reasonabl e understandi ng of

the agreenent." United States v. Garcia-Bonilla, 11 F.3d 45, 46

(5th Gr. 1993) (internal quotations and citation omtted). The
Governnent may sacrifice its discretion and obligate itself tofile
a 8 5K1.1 notion as part of a plea agreenent. [d. at 46-47.

In this case, the Governnent retained its discretion to
determne unilaterally whether to file a 8§ 5K1.1 notion and G een
does not allege that this discretionary provision induced himto
plead guilty. He has not shown that the Governnent breached the
pl ea agreenment by not filing a § 5K1.1 notion and therefore he is

not entitled to relief. See Garcia-Bonilla, 11 F.3d at 47.




To the extent that Geen argues that the Governnent
inmproperly refused to file a 8 5K1.1 noti on because he provi ded al l
of the information avail able, he also cannot obtain relief. The
Government has the power, but not a duty, to file a 8 5K1.1 notion

if a defendant provides substantial assistance. Wade v. United

States, 112 S. C. 1840, 1843, 118 L.Ed.2d 524 (1992). The
district court may review the CGovernnent's refusal to file a §
5K1.1 notion only if the refusal was based on an unconstituti onal
nmotive, such as race or religion. 1d. at 1843-44.

Green admts that his informati on was stal e, but argues
that because he is not a "mgjor" crimnal who can provide usefu
information, the refusal to file a 8 5K1.1 notion amounts to an
equal protection violation. This court has rejected this argunent.

See United States v. Rojas-Martinez, 968 F.2d 415, 419-20 (5th

Cir.) (equal protection challenge to 18 U S.C. §8 3553(e)), cert.
denied, 113 S. C. 828 (1992), 995 (1993); United States v. Horn,

946 F.2d 738, 746 (10th G r. 1991) (sane).
CONCLUSI ON
For the foregoing reasons, Geen's conviction and

sent ence are AFFI RVED



