IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40845
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ONl E D. ROBERTSON,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:94CR12
~(March 23, 1995)
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *
Onie D. Robertson challenges the district court's
cal cul ation of the anpbunt of |oss applicable under the guidelines
and its refusal to depart downward. The court's calculation is

reviewed for clear error. United States v. Wnbish, 980 F. 2d

312, 313 (5th Cr. 1992), cert. denied, 113 S. C. 2365 (1993).
W will not disturb the district court's exercise of discretion
not to depart downward fromthe guidelines unless the district

court mstakenly believed it was not permtted to depart. United

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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States v. Soliman, 954 F.2d 1012, 1014 (5th Cr. 1992).

Robertson intended to defraud the governnent of the entire
anount sought in the three fraudulent returns that he fil ed.
Because the intended | oss could be determ ned and because it was
greater than the actual |oss, the court correctly used the
intended | oss in determ ning Robertson's total offense |evel.

8§ 2F1.1 coment. (n.7). The court sentenced Robertson within the
gui delines, and the record does not indicate, nor does Robertson
allege, that the district court m stakenly believed that it could
not depart downward. Therefore, this court does not have
jurisdiction to review the district court's discretionary refusal

to grant a downward departure. United States v. Di Marco,

F.3d ___ (5th Cir. Feb. 21, 1995, No. 94-30145), 1995 U.S. App.
LEXI'S 3321 at *2.

Robertson al so challenges the district court's finding that
he engaged in "nore than mniml planning." That finding is

reviewed for clear error. United States v. Barndt, 913 F.2d 201,

204 (5th Gr. 1990). The guidelines define mninmal planning as
"nmore planning than is typical for comm ssion of the offense in a
sinple form" 8§ 1B1.1 comment. (n.1(f)). It "is deenmed present
in any case involving repeated acts over a period of tine, unless
it is clear that each instance was purely opportune.” [d. There
is no dispute that Robertson filed three separate fraudul ent
returns between April 1992 and April 1993. Because Robertson
engaged in repeated acts over a period of tine, the court did not

err inits finding. The district court's judgnent is AFFI RVED



