IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40829
(Summary Cal endar)

CLANREVWAJU O AJAYI,

Petiti oner,

ver sus

| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the Immgration
and Naturalization Service

(A26 542 823)

(July 20, 1995)

Bef ore DUHE, W ENER, and STEWART, Circuit Judges:
PER CURI AM:

danrewaju O Aayi, pro se, petitions us for review of the
di sm ssal by the Board of Imm gration Appeals (BIA) of his fourth
appeal of an Immgration Judge's (1J) order deporting him to

Ni geria. W nust decide whether the BIA abused its discretion in

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



di sm ssing A ayi's appeal. Finding no abuse of discretion, we deny
the petition for review
| .
FACTS AND PROCEEDI NGS

For a third time, Ajayi, a native and citizen of N geria,
petitions us for review of his deportation order. Ajayi's story
begins in Decenber 1980, when he entered the United States at
St. Louis, Mssouri, as a non-immgrant visitor on a B-1 visa. The
visa authorized himto remain in the United States until June 18,
1981, but Ajayi stayed well beyond this date.

In August 1992, the Inmmgration and Naturalization Service
(I'NS) issued an Order to Show Cause and Notice of Hearing, alleging
that Ajayi had (1) overstayed his visa, in violation of section
241(a)(1)(B) of the Immgration and Nationality Act (the INA)

(the overstay section),! and (2) been convicted of a crine of noral

1'8 US C 8§ 1251(a)(1)(B) (West Supp. 1994) provides in
pertinent part:

(a) dasses of deportable aliens.

* * * %

(1) Excludable at time of entry or of adjustnent of
status or violates status.

* * * %

(B) Entered wthout inspection. Any alien who
entered the United States w thout inspection
or at any tinme or place other than as
designated by the Attorney General or is in
the United States in violation of this Act or
any other law of the United States is
deport abl e.



turpitude within five years after the date of his entry into the
United States, in violation of section 241(a)(2)(A) (i) of the INA
(the crines of noral turpitude section).?2 The INS charged that, in
Iight of those facts, Ajayi was subject to deportation.

At his deportation hearing, A ayi admtted he had overstayed
his visa and conceded that he was deportable under the overstay
section. As to the second charge, however, Ajayi correctly noted
that the INS had failed to support its allegations. Specifically,
the charge omtted the date of Ajayi's conviction for the crine of
nmoral turpitude. Wthout evidence of the conviction date, the IJ
was unabl e to determ ne whet her Ajayi had been convicted of a crine
of noral turpitude within five years after June 18, 1981, the date
Ajayi entered the United States. Accordingly, the IJ found A ayi
deportabl e under the overstay section, but not under the crines of
nmoral turpitude section

| ndi vi dual s deportabl e under the overstay section may apply
for suspension from deportation under section 244(a)(l) of the

| NA. 3 Ajayi applied to the 1J for suspension from deportation;

28 U S C 8§ 1251(a)(2)(A) (i) (West Supp. 1994) provides in
pertinent part:

(2) Gimnal Ofenses. (A General Crines. (i) Crines of noral
turpitude. Any alien who--

(I') is convicted of a crinme involving noral turpitude
commtted within five years . . .after the date of entry,
and
(I'l') either is sentenced to confinenent or is confined
therefor in a prison or correctional institution for a
year or |onger,

i s deportable.

3 See 8 U.S.C. 8§ 1254(a)(1) (West Supp. 1994).
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however, the |J denied the application. The 1J found A ayi
i neligible for suspension, as he could not satisfy the good noral
character prerequisite.

As one of the prerequisites of suspension under section
244(a) (1), the alien nust prove that "he was a person of good nor al
character" throughout the seven years preceding his application.?
Section 101(f)(7) of the INA provides that a person confined in a
penal institution, as a result of a conviction, for 180 days or
nmore during the relevant tinme shall not be found to be a person of
good noral character.® During the suspension stage of the hearing,
Ajayi admtted that on Septenber 1, 1992, he had finished a ten
month prison term In addition, the INS introduced conviction
records revealing that Ajayi had pleaded guilty to two counts of
fraud.® As Ajayi had been incarcerated for nore than six nonths
during the period of required good noral character, the IJ found
Ajayi statutorily ineligible for suspension fromdeportation under
section 244(a)(1). This ruling has spawed a sequence of appeals
to the BIA and several petitions to this court.

First, A ayi appealed the 1J's decision to the BIA arguing
that he was eligible for suspension of deportation under section
244(a)(1). Finding that the IJ's decision correctly resolved this

issue, the BIA dismssed the appeal. Subsequently, A ayi

48 U S C § 1254(a).

8 U S C 1101(f)(7) (West 1987).

620 U S.C. 8§ 1097(a) (knowingly and willfully by fraud, false
statenents, and forgery obtaining noney in the formof a guaranteed
student loan, a Pell Grant, and a national direct student |oan).
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petitioned us to reviewthe BIA's decision. W found no error and
denied Ajayi's petition.’

In his second round of appeals, Aayi filed a notion to
reconsider, reiterating that he was entitled to suspension of
deportation under section 244(a)(1), and claimng that the Bl A and
the 1J wongly denied himthe opportunity to make such application
and to have it adjudicated. The BIA denied Ajayi's notion to
reconsi der, repeating that the 1 J's decision had correctly resol ved
t hese i ssues. Ajayi did not petition us to review this second
round of appeals.

I nstead, Ajayi initiated a third round of appeals. He filed
a notion to reopen and a second notion to reconsider, contending
that (1) the BlA and the 1J had erred in not allowing himto apply
for suspension of deportation under section 244(a)(2) of the INA 3
and (2) he satisfied the good noral character prerequisite for
suspensi on under section 244(a)(2). The BIA denied A ayi's notion
to reopen, but granted his second notion to reconsider. In this
round, Ajayi argued that the applicable suspension section was
section 244(a)(2), rather than section 244(a)(1).

First, the BIA held that section 244(a)(2) was inapplicable
and that section 244(a)(1l) is the appropriate section. As the BIA
noted, Section 244(a)(2) applies to, anong others, individuals

deportabl e under the crinmes of noral turpitude section, but not to

" Ajayi v. INS, No. 93-4248 (5th Cir. Nov. 3, 1993)(table
opinion at 9 F.3d 103), cert. denied, = US _ , 114 S.C. 2750,
129 L. Ed.2d 867 (1994).

88 US C § 1254(a)(2) (West Supp. 1994).
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individuals, |ike A ayi, deportable under the overstay section.
Second, the BIAreaffirnmed that Ajayi was ineligible for suspension
of deportation under Section 244(a)(1l), as he failed to satisfy the
good noral character prerequisite. For a second tinme, A ayi
petitioned us for review Eventually, we were forced to dismss
his petition for want of prosecution.?®

In his fourth round of appeals, Alayi filed a second notionto
reopen, a third notion to reconsider and notion to renmand,
contending that (1) he was deportable under the crines of noral
turpi tude section, (2) he should have been allowed to plead to this
charge of deportability, and (3) he would then be eligible for
suspensi on of deportation under Section 244(a)(2). The BI A denied
Ajayi's notion to reopen, finding that the affidavit in support of
his notion failed to raise any newissues. The BIA granted Ajayi's
third notion to reconsider, but only to clarify that A ayi suffered
no prejudice fromthe 1J's determ nation that A ayi was deportable
under the overstay statute, but not under the crinmes of noral
turpitude statute.

Inits clarifying decision, the Bl Aspelled out three separate
and i ndependent grounds for dismssal. First, the decision that
Ajayi was not deportable under the crinmes of noral turpitude
section was final and no |onger subject to review As A ayi
prevailed on that charge, the sole right to appeal that decision
rested with the INS, and it did not appeal. Thus, the decision was

final and no | onger subject to review A ayi was thus deportable

° Alayi v. INS, No. 94-40213 (5th G r. June 28, 1994).
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under the overstay section, and the overstay section only.

Second, even assum ng arguendo that Ajayi were deportable
under the crines of noral turpitude section, he would nonethel ess
be statutorily ineligible for suspension of deportation under
section 244(a)(2). That section requires that the alien show good
nmoral character "for a continuous period of not | ess than ten years
i mredi ately follow ng the conm ssion of an act, or assunption of a
status constituting a ground for deportation."® Section 101(f)(7)
provi des that a person confined in a penal institution, as a result
of a conviction, for 180 days or nore during the relevant tine
period shall not be found to be a person of good noral character.
In 1991-92, A ayi served ten nonths in prison for fraud.
Consequently, even if Ajayi were found deportabl e under the crines
of noral turpitude section, he would still be statutorily
i neligible for suspension of deportation.

Third, the Bl A exercised its discretion and di sm ssed Ajayi's
appeal as repetitive and unnecessary. The BIA noted that the alien
had filed (1) an appeal, (2) a notion to reconsider, (3) a notion
to reopen and reconsider, and (4) a notion to reopen, reconsider or
remand, or all three. The argunents made in Ajayi's third and
fourth rounds of appeals could have and shoul d have been presented
in either of his first two rounds of appeals. Unper suaded by
Ajayi's explanation for his nmultiple appeals, the BIA found that
Aj ayi had engaged in pieceneal litigation and declined to exercise

its discretionin his favor. Once again, the BIA affirned A ayi's

108 U.S.C. § 1254(a)(2).



deportation order. This petition for review foll owed.

Construing the petition for review liberally, A ayi asserts
three points of error: (1) He should have been allowed to plead to
deportability under the crinmes of noral turpitude section; (2) he
woul d then be eligible for suspension under section 244(a)(2); and
(3) as aresult of these two legal errors, he has been deni ed due
process.

1.
DI SCUSSI ON
A STANDARD OF REVI EW

The BIA may deny a notion to reopen on three independent
grounds: (1) The novant has failed to establish a prima facie case
for the underlying substantive relief sought; (2) the novant has
failed to i ntroduce previously unavail able, material evidence; and
(3) in <cases in which the wultimte grant of relief s
di scretionary, such as suspension of deportation, the BIA my
bypass the first two threshold requirenents and sinply determ ne
that, even if they were net, the novant would not be entitled to a
di scretionary grant of relief.* W review the BIA' s grant or
denial of notions to reopen and reconsider for abuse of

di scretion. 12

11 |NS v. Abudu, 485 U.S. 94, 104, 108 S.Ct. 904, 912, 99
L. Ed. 2d 90 (1988).

12 NS v. Doherty, 502 U S. 314, 323, 112 S,.C. 719, 724, 116
L. Ed. 2d 823 (1992) (" Abuse of discretion standard applies to notions
to reopen regardl ess of the underlying basis of the alien's request
for relief."); Soto-Tapia v. I.NS., 8 F.3d 1, 3 (5th Gr.
1993) ("W review the Board's findings only for abuse of
discretion."); Osuchukwu v. INS, 744 F.2d 1136, 1141 (5th Cr.
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B. FINALITY OF THE | J' S OPINION

In his first assignnment of error, A ayi contends that he
shoul d have been all owed to plead to deportability under the crines
of noral turpitude section. The BIA found, however, that the 1J's
deci sion that A ayi was not deportable under the crinmes of noral
turpitude section was final and therefore not open to review.

We deemit unnecessary to determ ne whether the IJ's decision
is final. As explained nore fully below, Ajayi is statutorily
ineligible for suspension regardl ess of whether he is deportable
under either the overstay section or the crines of noral turpitude
section.

C. PRI MA FAC E CASE FOR DEPORTATI ON FAI LS

In his second assignnent of error, A ayi asserts that he is
eligible for suspension under section 244(a)(2). Like the IJ and
the BI A before us, we disagree. Assum ng, W thout deciding, that
Aj ayi were deportable under the crines of noral turpitude section,
he woul d be unable to nmake out a prima facie case of eligibility
for suspension of deportation, as he fails to satisfy the good
nmoral character prerequisite.

As expressed by the BIA in its decision, Section 244(a)(2)
requi res an applicant for suspension to prove good noral character
"for a period of not |less than ten years immediately follow ng the
comm ssion of an act, or the assunption of a status, constituting

a ground for deportation . . . ."¥® W noted previously that it is

1984) (sane) .
138 U.S.C § 1254(a)(2).



| egal ly inpossible for an individual |ike A ayi, who has recently
finished serving a ten nonth prisonterm to satisfy the good noral
character prerequisite. Thus, Ajayi is statutorily ineligible for
suspensi on under section 244(a)(2).

C. DUE Process: No Harv, No Foul

In his third assi gnnent of error, A ayi argues that preventing
him from pleading to deportability under the crines of noral
turpitude section violates due process. W find no nerit in this
contention either.

It is well established in this circuit that "[a] due process
chal lenge requires a showing of substantial prejudice to the
petitioning alien."* 1In our earlier decision,!® we held that A ayi
was statutorily ineligible for suspension of deportation under
section 244(a)(1). Here, we reaffirm the BIA s decision that
Ajayi's recent prison termmade himineligible for suspensi on under

section 244(a)(2) as well. Consequently, Ajayi is statutorily

148 U S.C § 1101(f)(7).

15 Hernandez-Garza v. INS, 882 F.2d 945, 947 (5th Cr. 1989);
see also Grcia-Otega v. INS, 862 F.2d 564, 566 (5th Cr
1989) (finding no prejudice when the INS refused to accept aline's
;legalization application, where the alien's felony conviction
constituted an absol ute bar to | egalization under the I NA); Mntel
V. INS, 798 F.2d 124 (5th Cr. 1986) (finding no prejudice where
the INS failed to informthe aline that he was eligible for a form
of relief from deportation, after the court determ ned that the
Board's ruling on a notion to reopen constituted a finding on the
merits of the alien's request for relief from deportation); Soon
Bok Yoon v. INS, 538 F.2d 1211 (5th G r. 1976) (holding that where
an alien's record contai ned clear evidence of ineligibility for any
form of discretionary relief other than voluntary departure, no
prejudicial error in alleged failure to apprise her of al
alternative forns of discretionary relief).

1 Ajayi v. INS, 9 F.3d 103 (5th G r. 1993).
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i neligible for suspension under both the overstay section and the
crimes of noral turpitude section. Irrespective of which charge
Ajayi actually pleaded to, or mght be allowed to plead to, he
woul d be ineligible for suspension. Accordingly, we hold that
Ajayi cannot establish any prejudice, nuch |ess substantial
prejudice, and therefore find no nerit in his due process claim
D. Bl A DID Nor ABUSE | TS DI SCRETI ON

The Bl A spel |l ed out three separate and i ndependent grounds for
denying Ajayi's appeal, the third of which was discretionary. As
Aj ayi does not challenge this ground for denial of the notion, we
could affirmthe BIA s decision on this ground al one.

Inits decision, the BIA stated that A ayi had appealed to it
four times, and that the argunents nade in his tw | atest appeals
coul d have and should have been made in his earlier appeals. The
BIA found that Ajayi had engaged in pieceneal l|itigation and
relying on a well established precedent,!” exercised its discretion
to deny Ajayi's appeal. W agree with the BIA: A ayi has had anpl e
opportunity to present his case; his current appeal is repetitive
and seeks only to delay his departure. Accordingly, we find no
abuse of discretion in the BIA's decision and in the alternative

affirmits decision on Ajayi's failure to challenge that decision

7 INS v. Abudu, 485 U S. 94 (1988)(stating that there is a
strong public interest in bringing litigation to a close as
pronptly as is consistent with the interest of giving adversaries
a fair opportunity to devel op and present their respective cases);
INS v. Rios-Pineda, 471 U S. 444 (1985) (stating that the purpose
of the appeal is not to permt an indefinite stalling of physical
departure in the hope of eventually satisfying the |egal
prerequi sites).
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in this petition.
11
CONCLUSI ON
For the foregoing reasons, the petition for review of the
dismssal by the BIAis
DENI ED.
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