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(May 1, 1995)

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

Appel l ant Fletcher pursued this section 1983 action
agai nst various Texas state prison officials conplaining of
constitutional violations arising from his alleged constant
exposure to secondary cigarette snoke, otherwise known as

envi ronnent al tobacco snoke (ETS). He tw ce noved for appoi ntnent

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



of counsel, but the district court denied the notions, findingthat
Fletcher's case did not present exceptional ci rcunst ances
justifying court-appointed counsel. After review ng affidavits and
taking testinony from Fletcher, other plaintiffs (who are not
involved in this appeal), and the defendants, the district court
grant ed summary j udgnent agai nst Fletcher. He appeals, raisingthe
sol e issue that counsel should have been appointed. W find no
abuse of discretion and affirm

Cenerally, "[c]ounsel will be appointed in civil cases

only in exceptional circunstances.” R chardson v. Henry, 902 F. 2d

414, 417 (5th Cr. 1990). In deciding whether to appoint counsel
in a civil case, a district court should consider the type and
conplexity of the case; whether the indigent can adequately
i nvestigate the case; and whether the presentation of the evidence

woul d require skill and cross-exam nation. Uner v. Chancellor,

691 F.2d 209, 213 (5th Cr. 1982). This court nmay reverse a
district court's denial of counsel only for abuse of discretion.
R chardson, 902 F.2d at 417.

The magi strate judge's report and recommendation, filed
April 5, 1994, anply denonstrate that her decision to deny
appoi nted counsel for Fletcher was not an abuse of discretion
First, it appears fromher sunmary of the testinony, together with
cross-exam nation, that Fletcher knew very well what kind of
evidence he nust offer in order to denonstrate a constitutiona
violation fromhis exposure to ETS. Second, Fletcher is acquainted

W th adversary procedures, having fil ed nunerous gri evances as wel |



as conpiled a very thick file in the district court in this case.
Third, the standard for liability in this E ghth Arendnent case is
not conplex. Both the magistrate judge and district court applied

the standard set forth in Helling v. MKinney, 113 S. Ct. 2475

(1993), in which the Suprenme Court held that convicted prisoners
are entitled to be free from deliberate indifference to their
serious nedi cal needs, possibly including exposure to ETS. Both
subjective and objective elenents are necessary in an Eighth
Amendnent case. A plaintiff nust show that he hinself is being
exposed to unreasonably high | evel s of second- hand snoke. Anot her
conponent of the objective el enent i s whet her society considers the
risk toinmates so grave that it viol ates contenporary standards of
decency to expose anyone unwillingly to the risk of ETS. Helling,
113 S. . at 2482. Finally, a plaintiff nust show that the
defendants acted with deliberate indifference to the problem
determned in light of authority's current attitudes and conduct,
i ncluding the adoption of snoking policies and the realities of
prison adm nistration. Helling, id. Finally, not only is the
standard of liability straight-forward, but the relevant facts are
also not difficult to obtain. Consequently, Fletcher did not
requi re counsel to investigate the case or conduct probing cross-
exam nati on

The magistrate judge and district court applied the
Helling standards to the evidence offered and concluded that

Fletcher had not created a genuine, nmaterial fact 1issue on



appel lees' liability. That Fletcher |ost certainly does not nean,

however, that he was erroneously denied counsel.

On appeal, Fletcher again requests appointnent of
counsel, contending that the issues are conplex and require
particular skill in presentation. Like the district court, we

di sagree wth these contentions and have had no difficulty in
under st andi ng Fl etcher's position.

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



