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(93- CR-30045)

(July 18, 1995)

Bef ore JOLLY and BENAVIDES, Circuit Judges, and DUPLANTI ER,
District Judge.

PER CURI AM **

Wananbi si was convicted by a jury of conspiracy to inport
heroin. He now appeals his conviction and sentence. The
district court determ ned that the base offense | evel was 36
because Wananbisi was involved in nore than 10 and | ess than 30
kil ograns of heroin. U S S. G § 2D1.1(c)(4). Wen defense

counsel asked the court "to state where [it] [found] the

District Judge of the Eastern District of Louisiana,
sitting by designation.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



quantities,”" the court specifically relied on the two kil ograns
involved in the count of conviction and "the 18 kilos." The "18
kil os" apparently included 12 kil ograns that DEA Agent John
Nattinger testified was snmuggled into this country by Sally
Trahan. At the sentencing hearing, Wananbi si objected to these
12 kil ograms, asserting that the presentence report did not

notify himof any such evidence. The PSR provided that "Trahan

stated she returned fromvarious |locations in the Far East with

undet ermi ned anmounts of heroin." (enphasis added).

W find this was insufficient notice to the defendant that
the court would rely on that quantity of drugs to determne his
sentence. Further, although it is not crystal clear, it appears
fromthe record that the court sustained Wananbi si's objection to
the 3 kil ogranms snuggled by N ck Mntesantos and, thus, did not
consider it in the base offense | evel conputation. Excluding the
kil ograns of which Wananbi si had insufficient notice and the 3
kil ograns apparently excluded from consi deration by the district
court, only 9 kilogranms remain.! N ne kil ograms would not give
Wananbi si a base offense | evel of 36. Because the district court
apparently relied upon evidence of an anmount of heroin of which
Wananbi si had insufficient notice, the cause nust be remanded to
the district court for a hearing to clarify the drug quantity and

to give the defendant adequate notice of the information that the

1" The 9 kil ograms consist of the following: the 2
kil ograns of heroin involved in the count of conviction, the 6
kil ograns brought into the country for Wananbisi by Sally Trahan,
and approximately 1 kil ogram brought in June 1991 by Pedro
Buentell o for Wananbi si .
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court mght rely upon to determ ne the sentence. Wnanbisi wll
be allowed to chall enge any such evidence, and the court shal
make specific findings as to the quantity of heroin used to

cal cul ate the base offense |evel.

Wth respect to Wananbisi's renmai ning clains, we have
considered briefs and oral argunents of counsel and the pertinent
parts of the record and concl ude that such clainms are w thout
merit and that there is no error requiring reversal.

Accordingly, the conviction is AFFI RVED, and the sentence is

VACATED and REMANDED for further proceedings.



