IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40809
Summary Cal endar

KEBBA S| DI BEH
Petitioner,
vVer sus
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Revi ew of an Order of the
Board of Imm gration of Appeals
(A29 306 985)

(April 25, 1995)
Bef ore Judges KING JOLLY, and DeM3SS, Circuit Judges.
PER CURI AM *
Kebba Sidi beh petitions this court to review an order of
deportation entered by the Board of Immgration Appeals (the
"Board"). For the reasons described below, we affirmthe Board's

j udgnent .

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



I

Kebba Si di beh ("Sidi beh"), born in Bansang, Ganbia, in 1963,
entered the United States in 1981 on a student visa. He attended
school at North Dallas H gh School beginning in March 1981 and
graduated in May 1982. Because of financial difficulties, Sidibeh
did not attend college in the fall of 1982. He did, however,
conplete the spring senester in 1983 at El Centro College in
Dallas. After that tinme, further financial problens prohibited his
return to college. He allowed his student visa to expire, and it
was never renewed.

Si di beh, however, remained in the United States continuously
until he was arrested in April 1992 for possession of cocaine. He
pled guilty to the charge, and received a deferred adjudication
under Texas law. |In accordance with the deferred adjudi cation, he
was pl aced on probation.

On Decenber 9, 1992, the Immgration and Naturalization
Service ("INS") instituted deportati on proceedi ngs agai nst Si di beh
because he failed to conply with the conditions of the noni nm grant
status, i.e., he failed to attend school and renew his student
vi sa, under which he cane to the United States. See 8 U S.C 8§
1251(a) (1) (O (i). Because he admtted to the imm gration judge in
his February 16, 1993, hearing that he had failed to conply with
the requirenents of his visa, the judge found that Sidibeh was

subj ect to deportation.



When Si di beh indicated that he was afraid to return to Ganbi a,
the immgration judge directed that he be given applications for
asylum and w thhol ding of deportation. 8 U S C 8§ 1158(a),
1253(h). Later during this exchange with the judge, Sidibeh
acknowl edged that he had pled guilty in Texas state court to the
crime of possession of cocaine and had received a deferred
adj udi cation. Based on this information, the judge determ ned t hat
Si di beh was not eligible to apply for suspension of deportation, 8
U S.C. § 1254, or for voluntary departure, 8 U S.C. § 1254(e) (1),
because he admtted having commtted a crine involving the
possession of a controlled substance, which established that
Si di beh was not a person of good noral character. Si di beh was,
nevertheless, allowed to apply for asylum and w thholding of
deportati on.

I n a subsequent hearing, Sidibeh gave reasons why he shoul d not
be deported. Although his relatives are nenbers of the majority
tribe, which controls the governnent through the majority political
party, they are, nevertheless, fairly promnent in the opposition
movenent. Sidi beh contends that the majority party is corrupt and

that the el ecti ons woul d never change the governnent. In 1975, he

j oi ned an underground revolutionary party. This party, however,
never participated in elections.

He described some of the events that led himto believe that
he woul d be persecuted if he returned to Ganbia. At a fairly young

age, Sidibeh becanme involved in this underground revolutionary



party, helping to raise funds, holding political neetings in snal

vi |l | ages, and distributing panphlets. Addi tionally, he
participated in protests against poor conditions at schools.

Despite his young age, he helped to plan the July 1981 attenpted
coup.! Some of his famly nenbers were arrested and served tine in
prison because of their involvenent in the coup and because they
refused to reveal where Sidibeh could be |ocated. Mor eover, in
February 1993, Sidibeh's cousin advised himin a letter that if he
returned to Ganbia he would be forced to stand trial for his
i nvol venent in planning the coup. His cousin stated that although
the governnent has granted ammesty to civilians for politically
nmotivated crinmes commtted during the attenpted coup, this amesty
does not extend to active nenbers of the attenpted coup.? Sidibeh
stated that he was afraid to return to the country because he woul d
have to stand trial and probably spend the rest of his life in
jail. He also expressed fear that he m ght be killed, tortured or
har assed. He does not want to return because he has political
opinions different from the governnent, opinions which he is not

free to express.

At the tinme of the attenpted coup, however, Sidibeh was in
the United States.

2The Departnent of State reported that in 1992 the president
of Ganbia granted ammesty to all those accused of participating in
the July 1981 attenpted coup. The | eader of the coup, however, was
not included in this amesty. Instead, the governnent obtained a
warrant for his arrest on several counts of treason. SENATE COWM ON
FOREI GN RELATI ONS, House Cowwt  ON FOREI GN AFFAI RS, COUNTRY REPORTS ON HUMAN
RI GHTS PRACTI CES FOR 1992, 103d Cong., 1st Sess. 98-99 (1993).



I n addressing Sidibeh's clains for asylum and w t hhol di ng of
deportation, the immgration judge first addressed Sidi beh's claim
of past persecution by reviewwng his evidence relating to the
harassnment of his famly. The judge found that his famly's
harassnment did not support his claim of past persecution,
especially since he had admtted that he personally had not
experienced problens because of his opposition party nenbership.
The immgration judge, furthernore, | ooked at Si di beh's
confrontations with the police and the opposition party, and found
that his conflicts wth police were not related to his party
affiliation, and his encounters with the opposition party did not
rise to the level of persecution. The judge, additionally, found
that any arrest that m ght occur when Sidibeh returned would be
because of his participation in "treasonous and crimnal acts,"”
---not based on his race, religion, nationality, or nmenbership in
a particular social group or political opinion. Consequently, he
determ ned that Si di beh was not eligible for asylumand w t hhol di ng
of deportation. See 8 U.S.C. 88 1158(a), 1253(h).

The judge next turned to Sidi beh's request for the suspension
of deportation and voluntary departure. Because Sidi beh had
entered a guilty plea to possession of a controll ed substance, and,
in essence, admtted to commtting this crinme, the judge determ ned
that Sidi beh could not neet the good noral character requirenents

for this relief and denied Sidibeh's request for suspension of



deportation and voluntary departure. See 8 U S C 88 1254,
1254(e) (1) .

Si di beh appealed to the Board. The Board adopted the
i mm gration judge's decision on the issues of denial of asylumand
wi t hhol ding of deportation, concluding that Sidibeh failed to
establish a well-founded fear of persecution. Regarding his
applications for suspensi on of deportation and voluntary departure,
the Board found that his guilty plea was an adm ssion of a crineg,
maki ng himineligible for relief.

Si di beh now appeal s.

I

Si di beh rai ses two points of error. First, he argues that the
Board abused its discretion in determning the questions of asyl um
and wi t hhol di ng of deportation. He argues that his testinony and
docunentary evidence clearly established a well-founded fear of
future persecution on account of political opinion and nenbership
in a social group. Second, he contends that the Board erred as a
matter of law by basing his ineligibility for suspension of
deportation and voluntary departure on his guilty plea in state
court, which did not constitute a conviction, but was treated only
as a deferred adjudication.

11

In review ng an order of deportation, we will uphold findings

of fact as conclusive if they are "supported by reasonable,

substantial, and probative evidence on the record considered as a



whole." 8 U.S.C. 8§ 1105a(a)(4). To reverse the Board's factual
determ nations, the evidence nust not only support a contrary

conclusion, it nust conpel it. INS v. Elias-Zacarias, 112 S. C

812, 815 & n.1. (1992). Put another way, the Board's decision that
an applicant is not eligible for asylum nust be upheld unless the
applicant shows that the evidence "was so conpelling that no
reasonable factfinder could fail to find the requisite fear of
persecution."” |d. at 817. "Simlarly, we nust uphold the Attorney
Ceneral's ultimate decision whether to grant or deny asyl umunl ess
the refugee shows that the action was arbitrary, capricious, or an

abuse of discretion." Castillo-Rodriguez v. INS, 929 F.2d 181, 184

(5th Gir. 1991)
A
Turning to Sidibeh's first claim of error, we initially
observe that an application for asylumfiled by a person who al so
is involved in deportation proceedings "shall be deened to
constitute at the sane tinme an application for wthhol ding of

deportation." 8 CF.R 8 208.3 (1991); see Castillo-Rodriguez, 929

F.2d at 185. Al t hough the standards for determ ning asylum and
wi t hhol di ng of deportation are closely related, the | anguage "used
to describe the two standards conveys very different neanings."

INS v. Cardoza Fonseca, 480 U.S. 421, 430, 107 S. C. 1207, 1212

(1987). The showing required to establish eligibility for
wi t hhol di ng of deportation has been characteri zed as nore stri ngent

than that required to denonstrate eligibility for asylum [d. at



449-50, 107 S.C. at 1222. Under either standard, neverthel ess,
the alien bears the burden of proof in these proceedi ngs. Zanora-

Morel v. INS, 905 F.2d 833, 837 (5th Gr. 1990).

I n asyl um proceedi ngs, the Attorney General is authorized, in
an exercise of discretion, to grant asylumto "refugees.” See 8
U S C 8§ 1158(a). The statute defines "refugee" as a person who is

unable or unwilling to return honme "because of persecution or a

wel | -founded fear of persecution on account of race, religion,

nationality, nmenbership in a particul ar social group, or political
opinion." 8 U S.C. 8§ 1101(a)(42)(enphasis added). "To prove the
exi stence of a well-founded fear of persecution the alien nust
denonstrate that a reasonable person in the sane circunstances
woul d fear persecution” based on race, religion, nationality,
menbership in a particular social group, or political opinion, if

deported. Castillo-Rodriguez v. INS, 929 F.2d 181, 184 (5th Cr.

1991). This reference to fear, however, "nakes the eligibility
determnation turn to sone extent on the subjective nental state of

the alien.” Cardoza Fonseca, 480 U.S. at 430-31, 107 S. Ct. at

1212. By denonstrating a well-founded fear of persecution, the
alien establishes eligibility for asylum the grant of which is
ultimately wthin the discretion of the Attorney GCeneral

Castill o-Rodri guez, 929 F.2d at 184.

By contrast, a court should w thhold deportation only upon a

showing that the alien's "life or freedom would be threatened on

account of race, religion, nationality, nenbership in a particular



social group, or political opinion." 8 U S C § 1253(h)(enphasis
added) . 3 An applicant for wthholding of deportation nust

denonstrate a "cl ear probability of persecution.” Cardoza Fonseca,

480 U. S. at 429, 107 S.C. at 1212. That is, the alienis required

"to establish by objective evidence that it is nore |ikely than not

that he or she wll be subject to persecution upon deportation.™
| d. Furthernore, if the alien neets this standard, the Attorney
Ceneral has no choice but to withhold deportation. |d. | n ot her

words, the w thhol ding of deportation is mandatory if the refugee
meets this standard.

Thus, the distinctions between the provisions for w thhol di ng
deportation and the granting of asylumbecone clear. A refugee who
establishes "a clear probability of persecution is entitled to
mandat ory suspensi on of deportation and eliqgible for discretionary
asylum while those who can only show a well-founded fear of
persecution are not entitled to anything, but are eligible for the

discretionary relief of asylum" Cardoza Fonseca, 480 U. S. at 444,

107 S.Ct. at 444 (enphasis in original). Therefore, an alien who
cannot establish eligibility for the discretionary grant of asylum

is necessarily precluded from establishing entitlenent to

3Al t hough the respective statutes speak in terns of a threat
to "life or freedom" in 8 U S . C. 8§ 1253(h), on the one hand, and
"persecution,” in 8 U S.C. 8§ 1101(a)(42), on the other, our cases
have found no occasion to examne this distinction, but instead
have used the term"persecution" interchangeably in di scussi ng each
statute. See Cardoza Fonseca, 480 U. S. at 421, 107 S.C. at 1207,
Adebisi v. INS, 952 F.2d 910 (5th Gr. 1992).




wi t hhol di ng of deportation. Adebisi v. INS, 952 F.2d 910, 914 (5th

CGr. 1992).

In Sidibeh's case, the immgration judge found Sidi beh to be
a credible witness. The judge determ ned, however, that Sidibeh
did not neet his burden of showi ng that he was eligible for asylum
or wthholding of deportation. The Board agreed with this
determ nation. Although Sidibeh presents a | anentabl e account of
his country's political troubles, we agree that he has not net his
burden of proof to establish eligibility for asylum Sidi beh has
admttedly engaged in treasonous acts against a denocratically
el ected governnent. Gven the fact that he commtted these acts,
plus the weakness of his other evidence as duly noted by the
immgration judge, substantial evidence supports the Board's
conclusion that Sidibeh failed to show that the basis of any fear
of persecution is based on his race, religion, nationality, or
because of his nenbership in a particular social group or his
political opinion. |In short, we do not find the facts of his case
to be so conpelling so as to cause a reasonable fact finder to find
that his particular fear of persecution is protected by the

st at ut e. See Elias-Zacarias, 112 S. Ct. at 817. Because Si di beh

has not net the less stringent standard for establishing
eligibility for asylum he necessarily has failed to neet the
standard for wthholding of deportation. In sum the Board's
decision that Sidibeh is not eligible for asylumor w thhol di ng of

deportation is supported by substantial evidence.

-10-



B
W now turn to Sidibeh's second point of error. Si di beh
argues that the Board erred as a matter of law when it allowed his
unadj udi cated guilty plea to cocaine possession to preclude
consideration of the nerits of his applications for suspension of
deportation and voluntary departure. W nust accord due deference
the Board's interpretation of the immgration statute "unl ess there

are conpelling indications that its interpretation is incorrect.”

Faddoul v. INS, 37 F.3d 185, 188 (5th G r. 1994). Suspension of
deportation and voluntary departure require, anong other things, a
showi ng of good noral character. See 8 U S.C. § 1254(a)(1) and
(e)(1). Under 8 U S.C. 8§ 1101(f)(3), no one described in 8 U.S. C
8§ 1182(a)(2)(A), along with other sections, shall be regarded as

havi ng good noral character. The relevant statute states that "any

alien convicted of, or who admts having commtted, or who admts

comm tting acts which constitute essential el enents” of a violation
of any lawrelating to a controll ed substance cannot be consi dered
to possess good noral character. 8 U S.C. 8§ 1182(a)(2) (A (i)(Il)
(enphasi s added).

The Board recognized that wunder Texas law, a deferred
adj udi cati on does not constitute a conviction for immgration

pur poses, citing Martinez-Mntoya v. INS, 904 F.2d 1018 (5th Cr

1990) . Thus, Sidibeh's deferred adjudication on a charge of
cocai ne possession does not act as a conviction to preclude him

from applying for suspension of deportation and voluntary

-11-



departure. Nevertheless, he has admtted having conmtted a crine

i nvol ving control |l ed substances. |In Nunez-Payan v. INS, 811 F.2d

264 (1987), we nade clear that a guilty plea to a narcotics of fense
can be considered as an adm ssion of the crine by an immgration

j udge. Here, the Board determned that wunder Nunez-Payan,

Sidibeh's guilty pleato a controll ed substance of fense, as well as
his failure to present evidence to the contrary, worked to precl ude
a showng of good noral character. Consequently, he was
statutorily ineligible to apply for suspension of deportation and
vol untary departure. We agree and affirm the Board's denial of
suspensi on of deportation and voluntary departure.
|V

For the foregoing reasons, the decision of the Board denying
Sidi beh asylum wthholding of deportation, suspensi on of
deportation, and voluntary departure is

AFFI RMED
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