IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40808
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ALVI N JONES,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:94-CV-290 (1:92-CR-53-3)
© June 27, 1995
Before JONES, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
Al vin Jones appeals the denial of his notion to vacate, set
aside or correct his sentence pursuant to 28 U S.C. § 2255.
Jones argues that the indictnment was non-specific as to the
of fense conduct. Although this issue is raised for the first
time on appeal, it wll be considered because it presents a

purely | egal question. See Varnado v. Lynaugh, 920 F.2d 320, 321

(5th Gr. 1991) ("issues raised for the first time on appeal are

not reviewable by this court unless they involve purely |egal

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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questions and failure to consider themwould result in nmanifest

injustice."); see also United States v. Wst, 22 F.3d 586, 590

(5th Gr.), cert. denied, 115 S. C. 584 (1994) (whether

indictnment sufficiently alleges elenents of offense is a question
of law to be reviewed de novo).

Relief under § 2255 is limted to allegations of error that
are of constitutional or jurisdictional nmagnitude, and would
apply to Jones's challenge to the sufficiency of the indictnent.

See United States v. Capua, 656 F.2d 1033, 1037 (5th Cr. Unit A

Sep. 1981). Wen a challenge to the sufficiency of an indictnent
is presented for the first tinme on collateral review, however,
this court will consider the challenge "only in exceptional

circunstances.” United States v. Arnstrong, 951 F.2d 626, 628

(5th Gr. 1992). The indictnent "is entitled to |iberal review
in favor of the [Governnent and will be held sufficient if by
any reasonable construction it is understood to charge an
offense.”" |d. (internal quotation marks and citation omtted).
The indictnent satisfies this criterion inasmuch as it includes a
reference to the statute which Jones was convicted of offending
and all eges the elenents of the offense charged. See
Arnmstrong, 951 F.2d at 628.

Jones did raise in the district court whether he should have
received a | esser sentence based on a reduction in his offense
| evel pursuant to § 3Bl1.2. However, this claimdoes not fal

Wi thin the purview of 8§ 2255. See United States v. Vaughn, 955

F.2d 367, 368 (5th Gr. 1992) (the technical application of the

Sent enci ng Cui delines does not give rise to a constitutional
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i ssue, and, therefore, does not fall within the purview of
§ 2255). Because the remaining issues presented by Jones are
raised for the first tinme on appeal and do not present purely
| egal questions, they will not be considered. Varnado, 920 F.2d
at 321.
AFFI RVED.



