UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-40783
Summary Cal endar

LARRY ROBERSON,
Peti ti oner- Appel | ant,

VERSUS
WAYNE SCOTT, Director, Texas Departnent

of Crimnal Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas
(9: 93- CV- 140)

(Jul'y 25, 1995)
Bef ore THORNBERRY, DAVIS AND SM TH, Circuit Judges.

PER CURI AM *
Larry Roberson appeals the district court's denial of his
petition for wit of habeas corpus. Roberson was convicted of

murder and was sentenced by the trial court to confinenment for

ni nety-ni ne years. The conviction was affirned. Roberson v.
State, No. 12-85-0178-CR (Tex. App. -- Tyler 1987, no pet.)
“Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



(unpubl i shed). Roberson then filed a state habeas corpus
application, which was denied without witten order by the Texas

Court of Crimnal Appeals. Ex Parte Roberson, Wit No. 14, 880-03.

After exhausting state renedi es Roberson filed the instant petition
pursuant to the requisites of 28 U S . C. § 2254, W affirm the

district court's denial of relief.

| . BACKGROUND

Roberson was prosecuted for the nurder of Bobby Joe Pierce,
who was found on June 7, 1981, tied to a tree in rural Nacogdoches
County, Texas, and shot several tines with a shotgun. Around the
sane tine Pierce was reported mssing, a dunp truck was reported
stolen fromthe Southern Pacific Railroad's yard in Garrison. The
truck was later found to have been involved in a collision with
Pierce's car. Oficers, suspecting that the theft m ght be |inked
to Pierce's nmurder but not possessing sufficient evidence to charge
Roberson with the of fense, neverthel ess obtained a warrant for his
arrest for theft of the truck. The warrant was lost, but its

acconpanying affidavit alleged in pertinent part:

[Qn or about the 8 day of June A D. 1981, . . . Larry
Wayne Roberson did then and there unlawfully commt the
of fense of: Theft. | checked footprints fromwhere the

dunp truck was found, that had been stolen fromGarri son.
| found the sane type track in Garrison where truck was
stolen. | also found a glove that | think belong [sic]
to a railroad enployee as it had a creosote snell to it
and this subject did not show up for work the foll ow ng
day.

Rober son was arrested pursuant to the warrant on Monday, June

8, 1981, and was questioned about the theft by officers that



evening and again the follow ng norning. He was thereafter
identified at a lineup, although the record does not reflect
whet her the identification was in connection with the theft or the
murder. On Tuesday eveni ng he was questi oned about the nurder, and
deni ed any involvenent in that offense. Wednesday he agreed to
submt to a polygraph exam nation and was taken that norning to
Waco where the test was adm ni stered. After flunking the polygraph
Rober son confessed and gave two witten statenents admtting that
he had killed Pierce. Oiginally charged with capital nurder,
pursuant to a plea agreenent, he pled guilty to nurder. On appeal
he raised challenges to the lawfulness of his arrest and the
vol untariness of his extra-judicial confessions.!?

Roberson raised three conplaints in this habeas corpus
petition: that his confession was the result of an unlawful arrest;
that he was denied an attorney after invoking his right to counsel
during the taking of the statenments, and; without the illegally
obt ai ned confession there was i nsufficient evidence to support the
conviction.? Neither the magistrate judge nor the district court

found nerit in any of these contentions.

1 The Tyl er Court of Appeals originally handed down an opi ni on
holding adm ssibility of the statenents was irrel evant because
Roberson had judicially confessed to the offense during the plea
pr oceedi ng. Roberson v. State, No. 12-81-0197-CR (Tex. App. --
Tyl er 1983, no pet.) (unpublished). Roberson |ater obtained relief
inthe formof an out-of-tinme appeal. Ex Parte Roberson, Wit No.
14,880-01 (Tex.Crim App. 1985).

2 Since Roberson has not briefed the issue of sufficiency of
evi dence on appeal except to state this claimwas rejected by the
district court, the claimis deened abandoned. Yohey v. Collins,
985 F.2d 222, 224-25 (5th GCr. 1993).
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1. ANALYSI S
A. Confessions Following IIlegal Arrest
Roberson contends that his confessions were involuntary and
shoul d have been suppressed because t here was no probabl e cause for
his arrest. The legality of an arrest inplicates the Fourth
Amendnent, and as such, this claimof itself is not cognizable on

an application for habeas corpus relief. Stone v. Powell, 428 U. S.

465, 494, 96 S. Ct. 3037, 3052, 49 L.Ed.2d 1067 (1976). An illegal
arrest followed closely by a defendant's confession raises Fifth
Amendnent concerns and requires a reviewing court to determ ne
whet her the statenent was sufficiently an act of free wll so as to

purge the primary taint. Brown v. Illinois, 422 U. S. 590, 602, 95

S.Ct. 2254, 2261, 45 L.Ed.2d 416 (1975).°

On collateral attack a state court's determ nation regarding
voluntariness is not entitled to the presunption of correctness
articulated in 28 U S.C § 2254(d); rather, the ultimte question
whet her, under the totality of the circunstances, the chall enged
confession was obtained in a manner conpatible wth the
requi renents of the Constitution is a matter for independent

f ederal determ nati on. Mller v. Fenton, 474 U.S. 104, 112, 106

S.Ct. 445, 451, 88 L. Ed. 2d 405 (1985). However, subsidiary factual

gquestions resol ved by a coequal state court, such as whether police

3 Factors to be considered in determ ning whether the
conf essi on has been obtai ned by exploitation of an unl awful arrest
are: (1) whether Mranda warnings were given; (2) the tenpora
proximty of the arrest and the confession; (3) the presence of
i ntervening circunstances, and; (4) the purpose and fl agrancy of
the official msconduct. Brown, 422 U S at 603-04, 95 S.C. at
2261-62.



engaged in the tactics alleged by the defendant, are entitled to
the § 2254(d) presunption of correctness. 1d., US at 112, S.C
at 450. State court findings on such factual natters are
conclusive on the federal habeas court if fairly supported dy the
record and if the other circunstances enunerated in 8 2254(d) are
applicable. 1d., US at 117, S .. at 453. Once the underlying
factual questions have been resolved | eaving the habeas court to
det er m ne whet her t he confessi on was rendered voluntarily under the
totality of circunstances, the state court judge is generally in no
better position than the federal habeas judge to neke that
determ nation. |1bid.

The Tyler Court of Appeals held that Roberson's arrest was
illegal because the facts asserted in the warrant affidavit were
t oo vague and i nconcl usi ve to constitute probabl e cause and di d not
support issuance of the warrant. Also, the circunstances woul d not
have justified a warrantl ess arrest pursuant to Chapter 14 of the
Texas Code of Crimnal Procedure. Roberson, No. 12-85-0178-CR
slip op. at 3. The appellate court, however, held the taint of the
unl awful arrest had been sufficiently attenuated so as to render
the statenents voluntary. 1d., slipop. at 5. W w Il now exam ne
the record i ndependently to determ ne whether the court's factual
determnations are fairly supported by the record. Mller, 474
U S at 117, 106 S.C. at 453.

The Tyler Court, wutilizing the Brown factors, noted that
of ficers had given Roberson appropriate Mranda warnings at each

critical stage during the period between the arrest and the



confessions. The record fromthe pretrial hearing on the notion to
suppress the confessions reflects that Mranda warnings were
adm ni stered by Justice of the Peace Harold Bogue at Roberson's
arrai gnnent. Roberson was read his rights by Texas Ranger WI I iam
VWl k before a thirty-five to forty mnute interrogati on session on
the night of the arrest in which WAl k questioned him about the
theft charge, by Detective Johnson prior to a two-hour interview
earlier that afternoon, by Wil k and Johnson separately foll ow ng
t he pol ygraph exam nati on on Wednesday, and agai n by Johnson after
the trip back from WAco. In addition Mranda warnings were
i ncl uded on the pol ygraph intake sheet, which Roberson signed.

As to tenporal proximty of the arrest and the confession, the
Tyl er court noted that Roberson was arrested on Monday, June 8,
1981, and was continuously incarcerated until he first gave the
statenent on Wednesday, June 10, 1981. The record reflects that
Rober son had been in custody for only about forty-ei ght hours when
he confessed to the nurder. However, as the appellate court
correctly noted, the followi ng intervening circunstances occurred
during this tine: Roberson, after his arrest on Monday, had been
arraigned by a magistrate who also set his bond; had been
identified at a |ineup on Tuesday, and; had voluntarily submtted

to a pol ygraph exam nati on on Wednesday.* Additionally, there was

4 In a different context, the Suprene Court has opined that
the act of bringing a defendant before a commtting nmagistrate to
advise himof his rights and set bail was sufficient to purge of
its primary taint evidence gained pursuant to an illegal arrest.
See Johnson v. Louisiana, 404 U S. 356, 365, 92 S.Ct. 1620, 1626,
32 L.Ed.2d 152 (1972) (identification at |ineup conducted after

(continued...)




nothing in the record to indicate Roberson had been physically
abused or subjected to prolonged or oppressive interrogation
sessions. The record supports the court's conclusion that these
two factors tended to attenuate the effect of the illegal arrest.

Finally, the appellate court held that, although officers
admtted they did not have probabl e cause to arrest Roberson, their
actions in connection wwth the arrest were not nmade in bad faith,
nor were they so flagrant and purely investigatory in nature as to
outweigh the other factors having an attenuating effect.
Supporting this conclusion is the testinony of Bogue, who said he
relied on two additional pieces of information known to hi mbut not
included in the affidavit: the mssing dunp truck was |eased to
Sout hern Pacific Railroad in Garrison, and Roberson worked at that
yard. VWl k testified that investigators were trying to tie the
theft of the truck to the nmurder at the tinme Roberson was arrested.
Rober son was not questioned about the nurder until Tuesday night,
and consented to take the pol ygraph exam nati on on Wednesday. Qur
i ndependent exam nation of the record supports the Tyler Court's
conclusion that, based on the Brown factors, officers did not
obtain Roberson's confessions by exploitation of the unlawf ul
arrest.

In addition to the court of appeals’' Brown analysis, other
factors exi st which are useful in our totality of the circunstances

anal ysis. Roberson's bond was set on Monday and he woul d have been

4(...continued)
magi strate warned defendant and set bail was not tainted by
exploitation of illegal arrest).



rel eased from custody, had he nmade bond, at any tinme up until he
had made the incul patory statenents. W also note that, upon
| ear ni ng he was wanted by police, Roberson voluntarily surrendered
to Deputy Mutt Cranford while waiting for the other deputies to
arrive with the arrest warrant. Circunst ances surroundi ng the
arrest itself thus appeared to have been less intimdating and
oppressive than mght otherw se have been expected. Rober son
himsel f testified that he was not questi oned about the nurder until
Tuesday night, and that he was infornmed at that tinme that the
of fense may i nvolve the death penalty. He also stated that no one
forced himto submt to the polygraph exam nation, but that he
wanted to take it to prove his innocence. Roberson testified that
he was not physically abused, nor subjected to oppressive
i nterrogation techniques.® He had a high school education, could
read and wite, and said he read "nost of" the statements before
signi ng them

We hold the record fairly supports the state court's finding
t hat Roberson was advi sed about, and understood, his rights prior
to giving the two statenents, and that he freely and voluntarily
chose not to exercise them The totality of the circunstances

denonstrates that Roberson's statenents were vol untary and obt ai ned

5 Roberson did say that officers told him that if he
confessed he would be charged with nurder instead of capital
murder, and so would avoid the death penalty. Specifically, he
says officers told him"they had enough evi dence to convict nme and
they would get a Statenent because there was only so much
puni shnment ny body could stand.” However, Roberson's testinony
regarding these matters was refuted by each of the deputies who
questioned him and the trial court found that Roberson was not
t hreat ened, abused in any way, or prom sed anyt hing.
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in a manner conpatible with the requirenents of the Constitution.

Mller, 474 U S. at 112, 106 S.Ct. at 450.°

B. Denial of R ght to Counsel
As his other ground for relief Roberson contends he was deni ed
counsel during the interrogation sessions, |ineup, and pol ygraph
exam nation, after he had repeatedly requested the presence of an
attorney. Despite his request, he states counsel was not provided
until after he had confessed.
There i s no question that Roberson's Sixth Amendnent right to

counsel had attached prior to his confessions. M chigan v.

Jackson, 475 U.S. 625, 106 S.Ct. 1404, 89 L.Ed.2d 631 (1986). |If
Roberson had requested an attorney after his arraignnent, and
police had initiated interrogation thereafter, any subsequent
wai ver of counsel woul d have been invalid, and in violation of the

Sixth Anmendnent. 1d., U S at 636, S.C. at 1411.

6 W see no reason why an illegal arrest should not be
considered as a factor in the totality of circunstances inquiry
into the voluntariness of a confession. 1In Self v. Collins, 973
F.2d 1198 (5th Cr. 1992), cert. denied, _  US , 113 S. Ct.

1613, 123 L.Ed 2d 173 (1993), because the defendant failed to
question the validity of the arrest in any state court proceedi ng,
we declined to consider that factor in determ ning whether the
confession was given voluntarily. In the instant case, 1in
contrast, the issue of the unlawful arrest and its effect on
Roberson's statenents was fully litigated by the state courts and
deci ded adversely to Roberson. Since the record fairly supports
the Tyler Court's conclusion that the taint of the unlawful arrest
had been attenuated, this Court need not engage i n any i ndependent
factual determnation as to whether the arrest had an inpact on
Rober son' s conf essi ons.



The Tyl er Court abated the appeal in order for the trial judge
to make findings of fact as to the voluntariness of the confession.
The trial court nmade the follow ng rel evant findings:

2. The Defendant did not request an attorney before nor

during the giving of the confession nor at any tine

before signing the sane.

3. The Defendant was not deni ed an attorney by any Peace
O ficer nor any other person.

Based upon the trial court's findings, the court of appeals held
Roberson was not denied his right to counsel. W nust exam ne the
record to determ ne whether it supports the state court's findings.

Rober son does not say that police failed to advise himof his
right to counsel, or that he did not understand the court was
required to appoint an attorney if he could not afford to retain
one. Instead, Roberson testified at the suppression hearing that
he asked Deputy Billy Johnson and Ranger WAl k for an attorney when
he was first questioned regardi ng the murder on Tuesday night. He
al so clains that he requested counsel on "the Minday and Tuesday
and the Wednesday norning," and that questioning had continued
after these repeated requests.

In direct contradiction state officials testified that, even
t hough advised a nunber of tinmes of his right to an attorney,
Rober son never invoked his right to counsel. Bogue stated that he
tol d Roberson at the arraignnent that he had the right to consult
wth an attorney and that one could be provided free of charge.
Calvin Jerry Collins, the pol ygraph operator, stated that Roberson
never asked for an attorney, and the waiver he executed prior to
taking the exam nation set forth his right to have counsel present
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whil e he was being questioned. Deputi es MDaniel, Copeland and
Johnson all testified that Roberson did not ask for an attorney
after being advised of his rights. The trial court's findings of
fact are supported by the record, and as such, are entitled to the
28 U. S.C. 8§ 2254(d) presunption of correctness. Mller, 474 U S
at 117, 106 S.C. at 445. Therefore the district court did not

err in denying this claim

I11. CONCLUSI ON
The record supports the state court's conclusions that
Roberson's confessions were not involuntary, and that he was not
denied his right to counsel. The judgnent of the district court is

t herefore

AFFI RVED.
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