UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-40750
Summary Cal endar

JOSE NI COLAS THOMPSON,

Petiti oner,

VERSUS

| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals
INS #A 70 526 151

(March 29, 1995)

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

Jose Nicolas Thonpson ("Thonpson") appeals an order of
deportation entered against himby the Board of Inmmgration
Appeals ("BIA"). Finding that the BIA failed to consider the

affidavit or

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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sworn statenent of Thonpson as evidence, we vacate the decision

of the BIA and remand for necessary proceedi ngs.

FACTS AND PROCEDURAL HI STORY

Thonpson is a native and citizen of the Philippines who has
resided in the United States for alnost 12 years. He entered this
country legally with a non-inmgrant student visa in Novenber
1982. This visa expired in August, 1985. Thonpson is married to
a |l awful permanent resident of the United States, and they have two
United States citizen children. Because he has no crimnal record
and because of his famly and | ong resi dence, it woul d appear that,
upon proper application, Thonpson is eligible to be considered for
a suspension of deportation under 8§ 244(a)(1l) of the Inmmgration
and Nationality Act ("INA"). 8 U S.C. § 1254(a)(1).1

On July 25, 1991, Thonpson voluntarily surrendered hinself to
the Immgration and Naturalization Service ("INS"). On August 6,
1991, an Oder to Show Cause ("OSC') charging Thonpson wth
deportability was prepared and mailed to himcertified mail, return
recei pt requested, at the address he provided to the INS: 9319
Lynchester Drive, Houston, Texas, 77083. On August 8, 1991,
Thonpson received the OSC. The OSC of August 6, 1991 did not set
a hearing date but indicated that the hearing would be set and

notice given at a | ater date.

1 ndeed, Thonpson asserts in his notion to reopen and in his
brief on appeal that he turned hinself in believing he could get
a favorable ruling on a request for suspension.
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It would appear from a file copy in the Ofice of the
| mm gration Judge that, on August 7, 1991, a notice that the
heari ng woul d t ake pl ace on August 29, 1991 was nail ed to Thonpson.
According to such copy, the information was sent to the sane
address as the one the OSC was sent to, but was not mailed
certified mail, return receipt requested. Thonpson never appeared
at the hearing, and the Immgration Judge ("1J") ordered him
deported in absentia. The witten decision of the IJ was sent to
Thonpson at the sane address, and he received it.

On Septenber 11, 1991, Thonpson filed a notion with the IJ to
reopen the deportation proceedi ngs. In this notion, Thonpson
argued that he never received notice of the hearing. The notion
was acconpani ed by a "Verification," in which Thonpson st ated under
oath that "every statenent of fact contained [in the notion], not
attributed to others, is within affiant's know edge, true and
correct.” On Septenber 16, 1991, the INS advised the IJ that it
did not oppose the notion.

On Cctober 4, 1991, the 1J denied the notion, stating:

On August 7, 1991, the Order to Show Cause was filed with the

court, and on that sane day, the court sent notice to

respondent that a master cal endar heari ng woul d be held on his

case on August 29, 1991. The notice was sent to 9310

Lynchester Drive, Houston, TX 77083, and was never returned to

the court by the postal service, thus justifying an inference

that it had been duly received by respondent. On August 8,

1991, respondent signed acertified nmail recei pt acknow edgi ng

recei pt of the Order to Show Cause, which had al so been nuil ed

to the Lynchester Drive address.

Thonpson appeal ed the 1J's decision to the BIA. Anong ot her
i ssues, Thonpson argued that the mailing address alleged in the

decision of the 1J was incorrect, as Thonpson |ived at 9319
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Lynchester, not 9310 Lynchester. On May 5, 1994, the Bl A di sm ssed
t he appeal, stating:

Notice of the hearing in question, dated August 7, 1991, was
mai |l ed to the respondent at his | ast known address i n Houst on,
Texas. It was the sane address listed in the Oder to Show
Cause, and the Record of Deportable Alien, and the sane
address at which the respondent signed the certified mai
receipt for his Order to Show Cause on August 8, 1991. The
notice was not returned by the postal authorities as
undel i ver abl e. W also note that the immgration judge's
decision was nailed to the sane address, and in response the
respondent filed his notion to reopen soon after. Fromthese
facts, it my be presuned that the hearing notice was
delivered. |In response, we have only a vague assertion that
the respondent had no notice of the hearing, wth no
expl anation fromthe respondent why he woul d not have recei ved
the notice if provided to his correct address.

The BI A al so stated:

In fact, neither the notion to reopen nor the appea
i ncludes any affidavit or other statenent fromthe respondent
stating that he in fact did not receive any hearing notice and
was unaware of the hearing date. W only have before us
counsel's statenents in the notion and on appeal to this
effect. Counsel's statenents in a brief, notion, or Notice of
Appeal do not constitute evidence and carry no evidentiary
wei ght .

Thonpson appeal s.

ANALYSI S

Al t hough the standard of review applicable to the issue of
noti ce has never been examned by this Crcuit, we defer to the
factual findings of the BIA and reverse only if the BIA' s factual
conclusion is not supported by substantial evidence. Cf. Castillo-

Rodriguez v. I.N. S., 929 F.2d 181, 184 (5th Gr. 1991) ("W review

the Board's factual finding that an alien is not eligible for
consideration for asylumonly to determ ne whether it is supported
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by substantial evidence."). However, "[w e accord deference to the
Board's interpretation unless there are conpelling indications that
it is wong." Id.

A significant factor the BIA relied on in finding that
Thonpson had recei ved notice was that Thonpson never presented an
affidavit stating that he did not receive the notice and was
unaware of the hearing date. Thonpson, however, did present such
an affidavit when he verified under oath that "every statenent of
fact contained [in the notion], not attributed to others, is within
affiant's know edge, true and correct.” Although the cases which
the BIAcites inits decision hold that an attorney's statenents in

a brief or notion do not constitute evidence, |I.N.S. v. Phinpathya,

464 U.S. 183, 188-89 n.6 (1984); Chosh v. Attorney Ceneral, 629

F.2d 987, 989 (4th Cr. 1980); Matter of Ram rez- Sanchez, 17 |. & N.

Dec. 503, *505-06 (BI A 1980), none of the cases concern a situation
in which the respondent nmade a statenent under oath verifying the
factual contents of the attorney's brief or notion. Thus, we hold
that the BIA erred in concluding that Thonpson had not made a
statenent or affidavit.

Because the BIA if it had considered Thonpson's sworn
testinony, nmay have arrived at a different factual conclusion and
may not have found that Thonpson nmade only a "vague assertion" of
not receiving notice in failing to rebut the presunption that
noti ce was received, we VACATE the decision of the BIA and REMAND
this matter to the BIA for a reconsideration of Thonpson's appeal

from the decision of the IJ denying his notion to reopen, such



reconsideration to take into account the sworn testinony of

Thonpson set out in his notion to reopen.



