IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40743
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
JOSEPH BALLARD,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:93 CV 655 (1:92 CR 105 L)

April 14, 1995

Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

Joseph Bal |l ard appeals the denial of his notion to vacate,
set aside or correct his sentence under 28 U S.C. § 2255. W
affirm

Bal |l ard was convicted by guilty plea of possession of a
firearmduring and in relation to a drug-trafficking crine in

violation of 18 U.S.C. 8 924(c)(1) and sentenced to a five-year

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



termof inprisonnent, a three-year period of supervised rel ease,
and a $50 special assessnment. |In exchange for the plea, the
Governnent agreed not to prosecute Ballard for any ot her offense
commtted in Livingston, Texas, on June 26, 1992. Ballard waived
his right to appeal his sentence as part of his plea agreenent.
Ballard filed a § 2255 notion to vacate sentence, which, as

anended, alleged, inter alia, that 1) his conviction was invalid

because he was not represented by counsel at the sentencing
hearing; 2) his counsel was ineffective because he failed to
review the PSR with Ballard; 3) the sentencing court erred in
failing to require strict conpliance wwth Fed. R Cim P. 32 at
the sentencing hearing; and 4) he was denied effective assistance

of counsel because his counsel had a conflict of interest.

The magi strate judge recommended that 8§ 2255 relief be
denied. Ballard filed a notion for an evidentiary hearing and
filed objections to the magistrate judge's report. The district
court, over Ballard' s objections, adopted the nagistrate judge's
report and denied Ballard' s 8 2255 notion on the nerits. Ballard
appeal s.

Bal |l ard argues that the Strickland v. WAshi ngton, 466 U. S.

668, 687 (1984), test is inapplicable to his ineffective
assi stance of counsel clains and that prejudice should be

presunmed in accordance with United States v. Cronic, 466 U. S.

648, 659 (1984). The usual Strickland analysis of an

i neffecti ve-assistance claimis not conducted when there has been



actual or constructive conplete denial of counsel at a critical

stage of the proceeding. See Cronic, 466 U S. at 659. Ballard

argues that because he was denied effective assistance of counsel
at the sentencing hearing, a critical stage of the proceeding,
prejudi ce should be presuned under Cronic. It is undisputed that
Ball ard' s counsel was late for the January 25, 1993, sentencing
hearing. However, the court granted a recess until 1:30 P.M, at
which time Ballard' s counsel had arrived. Ballard' s counsel
stated that he had reviewed the PSR with Ballard by tel ephone.
Bal | ard deni ed having such a conversation with his counsel

Ball ard's counsel did not file witten objections to the PSR
on Ballard's behalf, but the court provided Ballard and his
counsel an opportunity to object to the PSR at the sentencing
hearing. Neither Ballard nor his counsel objected to the PSR
and the court sentenced Ballard to a sixty-nonth term of
i nprisonnment in accordance with the PSR s recommendati ons.
Bal |l ard' s argunent that he was actually or constructively
conpletely denied counsel at the sentencing hearing is neritless

as it is not supported by the record. The Strickland standard is

therefore applicable to his ineffective-assistance cl ai ns.
Bal |l ard contends that his counsel was ineffective for
failing to review the PSR prior to sentencing and failing to
confer wwth himconcerning the PSR as required by Fed. R Crim
P. 32. To establish an ineffective-assistance-of-counsel claim
Bal | ard nust denonstrate that his attorney's perfornance was

deficient and that the deficient performance prejudiced his



defense. Strickland, 466 U S. at 687. To establish prejudice he
must show that counsel's errors were so serious as to render the
proceedi ngs fundanental ly unreliable and fundanentally unfair.

Lockhart v. Fretwell, 113 S. C. 838, 844 (1993). To establish

deficient performance, Ballard nust show that his counsel's
performance was deficient in that it fell below an objective
standard of reasonabl eness and that the deficient performance

prejudi ced his defense. Strickland, 466 U S. at 687-94. This

court indulges in "a strong presunption” that counsel's
representation fell "within the wi de range of reasonable

pr of essi onal conpetence." Bridge v. Lynaugh, 838 F.2d 770, 773

(5th Gr. 1988).

For ineffective-assistance clains in the context of a non-
capital sentencing proceedi ng, the burden Ballard nust neet on
the prejudice prong is "whether there is a reasonable probability
that but for trial counsel's errors [Ballard]'s non-capital

sentence woul d have been significantly less harsh.” Spriggs v.

Collins, 993 F.2d 85, 88 (5th Cr. 1993) (footnote omtted). A
nunber of factors are consi dered:

the actual anmount of the sentence inposed on
the [petitioner] by the sentencing .

jury; the m ninmum and maxi num sent ences
possi bl e under the relevant statute . . . the
relative placenent of the sentence actually

i nposed within that range, and the various
relevant mtigating and aggravating factors
that were properly considered by the

sent encer.

ld. at 88-89. As Ballard was sentenced to the statutory m ni num

termof inprisonnent, he cannot show that there is a reasonable



probability that but for his counsel's errors his sentence would
have been significantly | ess harsh. Spriggs, 993 F.2d at 88; see
8 924(c)(1). Thus, his clainms of ineffective assistance of
counsel in connection with his sentencing lack nerit.

Bal | ard argues that at sentencing, the court failed ensure
that Ballard and his counsel discussed the PSR prior to
sentencing and, thus, that the court failed to conply with Fed.
R Cim P. 32(a)(1)(A and (a)(1)(C. He acknow edges that he
was provided a copy of the PSR before the sentencing hearing but
argues that his counsel failed to discuss the PSR with him

Rel i ef under § 2255 is reserved for transgressions of
constitutional rights and for a narrow range of injuries that
coul d not have been raised on direct appeal and, if condoned,

woul d result in a conplete mscarriage of justice. United States

v. Vaughn, 955 F.2d 367, 368 (5th Gr. 1992). Ballard is not
entitled to 8 2255 relief for alleged violations of Rule 32. See

United States v. Weintraub, 871 F.2d 1257, 1265-66 (5th Cr

1989) (violations of Rule 32 are not cognizable for the first
time in a 8 2255 proceedi ng).

Bal | ard argues that his Sixth Amendnent right to effective

assi stance of counsel was viol ated because his counsel "l abored
under dual conflict of interest." He argues that he did not
wai ve his right to "conflict-free" counsel. He suggests that the

sentencing court, aware that Ballard' s counsel would not answer
his calls, had an obligation to determne if an actual conflict

of interest existed.



In order to prevail on this issue, Ballard nust show that
hi s defense counsel had an actual conflict of interest that
adversely affected his | awer's performance. Al though Ballard
states that he "has pointed to specific instances in the record
to suggest an actual conflict or inpairnment of his [counsel's]

interest," he has, in fact, presented no such facts; at nost, he
has pointed to his (Ballard's) statenents at the sentencing
heari ng whi ch suggest that he was di spleased with his counsel's
performance. Thus, his argunents are neritless.

Finally, Ballard suggests that the district court erred in
failing to conduct an evidentiary hearing. A district court may
deny a 8 2255 notion w thout conducting a hearing "if the notion,

files, and records of the case conclusively show that the

prisoner is entitled to no relief.” United States v.

Bart hol onew, 974 F.2d 39, 41 (5th Gr. 1992). |If the allegations

in the 8§ 2255 notion are negated by the record, the district

court need not hold an evidentiary hearing. See United States v.

Briggs, 939 F.2d 222, 228 (5th Gr. 1991), cert. denied, 113

S. . 1016 (1993). This court reviews a district court's denial

of an evidentiary hearing for abuse of discretion. Barthol onew,
974 F.2d at 41. As the above discussion denonstrates, the record
in this case conclusively negates Ballard' s allegations of error.
Accordingly, the district court did not abuse its discretion in
refusing to hold an evidentiary hearing.

Ballard has filed a notion for appointnent of counsel on

appeal with this court. Ballard s pleadings denonstrate his



ability to provide hinself wth adequate representation. He has
not denonstrated that the interests of justice would be served by

t he appoi nt nent of counsel. See Schwander v. Bl ackburn, 750 F.2d

494, 502 (5th Cr. 1985). The notion for appointnent of counsel
is, therefore, denied.

The judgnent of the district court denying Ballard' s notion
to vacate, set aside or correct his sentence under 28 U S.C. 8§
2255 is AFFIRVED. Ballard's notion for appointnment of counsel is
DENI ED



