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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
DAMON TYRONE MEDCAFE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:93-CR67.1)

(February 23, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM !

Appel | ant Danon Tyrone Medcafe (Appellee) appeals from the
district court's denial of his notion to wthdraw his plea of
guilty, and the magistrate judge's denial of his notion for
substitution of counsel. For the reasons below, we affirm

| . BACKGROUND
Appel lant and Barron Metcalfe (Barron) were charged wth

possession, and conspiracy to possess, with intent to distribute

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



more than 50 grams of cocaine base (crack) and possession of a
firearm during the conmmssion of a drug-trafficking offense.
Appel l ant plead guilty, and was ultimtely sentenced to 210 nont hs
of incarceration and a $20,000 fine on the drug charges, and 60
mont hs on the firearmcount to run consecutively. Baron proceeded
to trial, at which Appellant testified, and was acquitted.

After Baron's trial, but prior to inposition of sentence on
his guilty plea, Appellant noved to withdraw his guilty plea and
further--in a joint motion wth his attorney--requested
substitution of counsel. At a hearing before the nagistrate on the
motion for substitution of counsel, Appellant and his attorney
asserted that Appellant no longer trusted his counsel, and
therefore requested that new counsel be appointed. The nmagistrate
denied the notion, but specifically held that Appellant's counsel
shoul d renew t he notion should the district court set the notionto
wthdraw guilty plea for hearing. Al though the district court in
fact set the matter for hearing, Appellant's notion was not
renewed, nor did he again conplain of his attorney's
representation.

At the hearing before the district court on the notion to
wthdraw his guilty plea, the court took testinmony from three
defense w tnesses and one governnent Ww tness. Essential l y,
Appel  ant cl ai med that he was coerced into his guilty plea because
of threats against him and his famly. He asserted that his
testinony at Barron's trial, which |lead to Barron's acquittal, was

totally false, and that Barron was guilty of the crine charged.



Appel lant further indicated that his testinony at his plea hearing
had been fal se, and in fact he was i nnocent of the crines charged.

The district court found the Appellant's testinony |acked
credibility, and denied the notion to wthdrawthe guilty plea. W
w Il address the notions in their tenporal order.

1. SUBSTI TUTI ON OF COUNSEL

As discussed above, although the nmagistrate judge denied
Appellant's notion for substitution of counsel, the judge
specifically stated that such notion should be renewed if the
district court set the notion to wthdraw guilty plea for hearing.
Al t hough the notion was in fact set for hearing, the notion for
substitution of counsel was never renewed, nor did the Appellant or
hi s attorney ever again conpl ain of Appellant's representation. In
addi tion, Appellant never appeal ed the magi strate judge's order to
the district court. As a result, we are wthout appellate

jurisdiction to review the order. See Col burn v. Bunge Tow ng,

Inc., 833 F.2d 372, 379 (5th Cr. 1989).
I11. WTHDRAWAL OF PLEA
Under Federal Rule of Crimnal Procedure 32(d), prior to

sentencing a district court may permt the withdrawal of a guilty

plea for "any fair and just reason." However,
[T]he trial court's decision regarding a wthdrawal
notion nust be accorded "broad discretion.” As we have
st at ed:

it is well settled that there is no absolute
right to withdraw a quilty plea before the

i nposition of sentence. Instead, the right to
do so is within the sound discretion of the
trial court which will be reversed by an

appel late court only for an abuse of
di scretion.



United States v. Carr. 740 F.2d 339, 344 (5th Gr. 1984)(citations

omtted), cert. denied, 471 U. S. 1004 (1985). W have previously
set out seven factors for the district court to consider when
ruling on a Fed. R Cim P. 32(d) notion,

(1) whether or not the defendant has asserted his
i nnocence; (2) whet her or not the governnment woul d suffer
prejudice if the withdrawal notion were granted; (3)
whet her or not the defendant has delayed in filing his
w thdrawal notion; (4) whether or not the wthdrawal
woul d substantially i nconveni ence the court; (5) whether
or not close assistance of counsel was available; (6)
whether or not the original plea was knowng and
voluntary; and (7) whether or not the w thdrawal woul d
wast e judicial resources; and, as applicable, the reason
why defenses advanced |ater were not proffered at the
time of the original pleading, or the reasons why a
def endant del ayed in nmaking his w thdrawal notion.

United States v. Carr, 740 F.2d at 343-44 (footnotes omtted).

Follow ng the hearing on Appellant's notion, the district

court entered an order finding,

1. That if the notion were granted the governnent
woul d suffer prejudice by having to try a case tw ce that
could have been properly joined with the case of
codef endant Barron Tyrone Metcal fe;

2. That the defendant MEDCALF del ayed forty days
in filing his withdrawal notion;

3. That this Court would be substantially
i nconveni enced by having to hear this case a second tine
since the withdrawal notion was not filed until after
trial of codefendant Barron Tyrone Metcalfe;

4. That the defendant MEDCAFE has had close
assi stance of counsel in all of his dealings before the
Court,;

5. That the defendant MEDCAFE s original plea of
guilty was entered into both knowi ngly and voluntarily,
and;

6. That the Court observed the defendant MEDCAFE
testify at both the trial of codefendant Barron Tyrone
Met cal fe and at the hearing on the notion to withdraw his
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guilty plea, and is of the opinion that defendant

MEDCAFE' s testinmony was not credible or based in fact.

It is unreasonable to believe that defendant MEDCAFE was

under duress by codefendant Barron Tyrone Metcalfe in

entering his plea, or that such alleged duress affected
defendant MEDCAFE' s testinony at the trial of the
codef endant, given the fact that the defendant eventually

i nplicated the codef endant and t he def endant MEDCAFE now

| evi es anot her charge agai nst the codefendant.

After a careful exam nation of the record, we find no basis to
conclude that the findings of the district court were erroneous.
At his plea hearing, Appellant specifically averred, under oath,
that his plea was voluntary and not the product of coercion. W
find no basis to conclude that the district court abused its
di scretion in denying Appellant's notion.

V. SUWARY

For the foregoing reasons, we find that we are wthout
jurisdiction to review the order of the nagistrate judge, and
further find that Appellant has failed to show that the district
court abused its discretion in denying his notion to withdraw his
guilty plea. Appellant's appeal fromthe order of the nagistrate
is DISM SSED for |ack of appellate jurisdiction, and the order of
the district court denying Appellate's notion to withdraw his pl ea

of guilty is AFFI RVED



